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President Signs 
Mississippi Flood 


Control Measure 


Chief of Engineers Advises 
Initial Appropriation of 
$25,000,000 to Begin 
Undertaking. 


Qualifications Defined 
For Civilian Engineer 





Mr. Coolidge to Select Man for 
Board Who Has No Affili- 
ations With Territory 
To Be Benefited. 


President Coolidge signed May 15 the 
Jones-Reid flood control bill (S. 3740). 

The measure authorizes an appropria- 
tion of $325,000,000 for flood control 
work from Cape Girardeau, Mo., to the 
Gulf of Mexico, and in some cases work 
on the river and for a survey of the 
tributaries of the Mississippi. 

President Coolidge, it was stated in 
his behalf, does not know at this time 


just what phase of flood control will first 
be undertaken under the act, a decision 
that will be for the engineers to make. 
Nor does the President know now what 
jnitial appropriation will be necessary 
for flood control work, although the 


Chief of Army Engineers, Major General | 


Edgar Jadwin, has informed him that 
jt should be about $25,000,000. 


Views of President. 
This was stated officially on May 15. 


President Coolidge’s views on flood con- | 


trol are as follows: : 

The exact initial appropriation that 
will be necessary for flood control under 
the Jones-Reid flood control act has not 
been determined by the President. How- 
ever, the President has discussed this 
feature of the new law with the Chief 
of Army Engineers, Major General Ed- 
gar Jadwin, and understands that it is 
General Jadwin’s idea that the initial 
appropriation should be approximately 
$25,000,000. 

Qualifications for Engineer. 

The President also will endeavor to 
decide upon a civilian engineer for mem- 
bership on the board to be set up under 
law who is entirely disconnected with 
the territory involved in the flood control 
work, in order that whoever is selected 
for that post may feel free to make such 
decisions as he may think are for the 
welfare of the various localities without 
being embarrassed in any way by loca 
connections. 


Analysis of Program. 


The full text of the flood control act | 


was published in the issue of May 10. 
The full text of an outline analysis of 
the flood contioll bill, as signed by the 
President, prepared by Representative 
Reid (Rep.), of Aurora, Ill. Chairman of 
the House Committee on Flood Control, 
follows: 

The measure adopts plan of Army en- 
gineers. Differences between it and 
Mississivpi River Commission plan to be 
considered by special board. 

The personnel of planning agency is 
the Chief of Army Engineers, president 
of Mississippi River Commission, and one 
civil engineer appointed by the President 
from civil life. The planning agency 
shall consider engineering differences be- 
tween plans, make further study and sur- 
veys, if necessary, and recommend to 
President action to be taken. The board 
shall have no other power or authority. 
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The President’s decision final and shail | : 
' smaller than during the early part of 


be followed in carrying out project. 
Board shall make such surveys be- 
tween Baton Rouge and Cape Girardeau 


as it deems necessary before any flood 
[Continued on. Page 6, Column 4.] 
Committee Considers 


Hydraulic Laboratory 
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Bill Would Authorize Appro- 
priation of $350,000 


Establishment in the Bureau of Stand- 
ards of a national hydraulic laboratory 


would aid the development of flood con- | 


trol, water power, navigation, itrigation 


| 
| 


| 
| 


e 
| 
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and reclamation, and highway bridge con- | 


struction, the House Committee on Rivers 
and Harbors was informed May 15 by 


the Director of the Bureau, Dr. George | 


K. Burgess. 

The bill (S. 1710) providing for the 
laboratory was opposed by the Chief of 
Army Engineers, Maj. Gen. Edgar Jad- 
win, who said that the study of the flood 
control of the Mississippi river should 
be done at the stream’s banks. He said 
that he favored, in lieu of the Bureau of 
Standards laboratory proposal, the con- 
struction of a laboratory which would be 
located about half way between Memphis 
and New Orleans on the river, and would 
cost $50,000. The Bureau of Standards 
laboratory would cost $350,000. 


Urges Field Investigations. 

_ “It is essential to make the investiga- 
tions under the actual river conditions,” 
said General Jadwin. “Any other method 
is fraught with danger for the Missis- 
sippi Valley flood control problem.” 

Dr. Burgess stated that the Secretary 
of Commerce, Herbert Hoover, approved 
the project. The bill, already passed by 
the Senate, carries an appropriation of 
of $350,000 for the establishment of a 
laboratory at the Bureau’s site in Wash- 
ington, D. C. It also provides for the 
establishment of a national hydraulic 
laboratory board to determine upon the 
program of the laboratory, 


| 


| 
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Federal Ownershi 


Of Railway Proposed 








Purchase of Coast-to-Coast Line 
Asked by Mr. Brookhart 


A Government-owned but privately op- 
erated railroad extending from the At- 
lantic to the Pacific is proposed in a 
bill (S. 4460) introduced on May 15 
by Senator Brookhart (Rep.), of Iowa. 


The bill would authorize the Interstate | 


Commerce Commission to acquire by 


purchase or condemnation existing trans- | 


portation facilities needed to make up 
the transcontinental line and to issue 


Government bonds to meet the expenses 
of acquisition. 

Management of the road would be en- 
trusted to a Federal Railroad Corpora- 
tion capitalized at $1,000,000, the stock 
of which would be sold to persons skilled 
in railroad operation. The stock of this 


corporation would have an earning power | 


limited to 10 per cent per year and all 
earnings in excess of that amount would 
be utilized toward the retirement of the 
bonds issued to finance the purchase of 
the railroads. 

In addition to acquiring the roads 
needed to make up the transcontinental 
line the bill would give the Interstate 
Commerce Commission authority “to 
acquire other lines of railway transpor- 
tation in the United States, when it shall 


determine the same to be in the public } 


interest.” 


Industrial Production 


And Trade Expanded 


During First Quarter 


Output of Manufactures Is 
Largest on Record; Vol- 
ume of Building Larger 


Than One Year Ago. 


Expansion in industry and trade in the 
United States for the first four months 
of 1928, following the recession of the 
late months of last year, is noted in the 
Federal Reserve Board’s review of busi- 
ness conditions made public May 15. 

The forward movement in February, 
March, and April, the Board’s discussion 
of the developments concluded was ac- 


companied by. an increasing demand for | 
bank credit omd ‘fan increase by. more | 


than the usual seasonal amount in com- 


mercial loans of member banks in lead- | 


ing cities.” 
Gains Chiefly in Four Industries. 

The present high level of manufactur- 
ing, the Board found, has resulted almost 
entirely from increases in the steel, auto- 
mobile, food, and paper industries. 

The full text of the Board’s review of 
the situation follows: 

Industry and trade in the United 
States, which experienced recession in 
the late months of last year, have be- 
come considerably more active since that 
time, with the consequence that by the 
end of the first quarter commodities in 
general were being produced and dis- 
tributed in about the same volume as 
a year ago. 

Manufactures Set Record. 


The output of manufactures increased 
rapidly during the quarter from an ex- 
ceptionally low level, was unusually large 
in March, and for the quarter as a whole 
was slightly larger than in any previous 
year. Building activity increased sea- 
sonally, especially in February, and con- 
tracts awarded during the quarter 
slightly exceeded awards in the corre- 
sponding period of last year. The volume 
of mineral production, on the other hand, 
has not changed much for several months 
and has continued to be considerably 


| last year. 


Distribution of goods through whole- 


sale and retail channels, taking the coun- ; 


try as a whole, was slightly larger in 
the first quarter of this year than in 
the same quarter of 1927, partly in con- 
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Agricultural P 


roduction in United States 
Expected to Keep Abreast of Population 








WASHINGTON, WEDNESDAY, MAY 16, 1928 








Of Prison Goods 


Made in Penitentiaries of 
Interstate Character Is 
Approved. 


~ 


' Amendment Adopted 
On Effective Date 


|Time for Application of Pro- 
posed Law Set at Three 
Years After Approval 
By President. 





By a record vote of 299 to 40, the 
House, March 15, passed the Cooper bill 
(H. R. 7729), to divest prison-made prod- 
ucts of their interstate character. 

Opposition to the bill was based prin- 
cipally on constitutional grounds and 
| also that it would place convict labor 
goods in direct competition with free 
labor. Proponents of the bill argued 
that it was a necessary step in a national 
program of prison reorganization which 


in a majority of States of the so-called 
| obnoxious contract system. 

Before the bill was passed, a number 
of amendments were offered, but the 
House accepted only one. 

The bill as passed by the House car- 
| ried an amendment of Representative 
Garrett (Dem.), of Dresden, Tenn., the 
Minority Leader, which would make the 
act effective three years after the Presi- 
dent’s approval. Representative Ram- 
seyer (Rep.), of Bloomfield, Ia., sought 
to make the effective date five years. 
The Committee had provided a two-year 
effective date in the bill. The Garrett 
amendment was carried by a rising vote 
of 189 to 18, and the Ramseyer proposi- 
tion was defeated by a rising vote of 
74 to 151. 

Representative Newton (Rep.), of Min- 
neapolis, Minn., made an unsuccessful 


attempt to amend the first section of the 
| bill so as to provide for a leasing or 
contract labor system. <A four year ef- 
fective date was sought by Representa- 
tive Browning (Dem.), of Huntingdon, 
Tenn. 

Amendments offered by Representa- 
tive Cooper (Rep.), of Youngstown, Ohio, 
providing that the bill would not affect 
goods used in Federal institutions, and 
by Representative Lowry (Dem.), of 
Blue Mountain, Miss., making the pro- 
visions of the bill non-applicable to raw 
materials brought into a State or Ter- 
ritory for purposes of processing or 
manufacturing, were rejected. 

The Browning amendment was also 
| voted down. 

The full text of the bill as passed by 
the House follows: 

Be it enacted, That all goods, wares, 

Be it enacted that all goods, wares, 
and merchandise manufactured, pro- 
| duced, or mined, wholly or in part, by 
convicts or prisoners, except paroled con- 
| victs or prisoners, or in any penal and-or 
reformatory institutions, transported into 
any State or Territory of the United 
States and remaining therein for use, 
consumption, sale, or storage, shall upon 
arrival and delivery in such State or 
| Territory be subject to the operation and 
effect of the laws of such State or Terri- 
tory to the same extent and in the same 
manner as though such goods, wares, 
and merchandise had been manufactured, 
produced, or mined in such State or 
Territory, and shall not be exempt there- 
from by reason of being introduced in 
the original package or otherwise. 

Sec. 2. This Act shall take effect three 
years after the date of its approval. 














| 





Economist Says Farm Output Is Increasing Despite De- 
cline in Number Engaged and Area Under Cultivation 


The possibility that the population of 
the United States may press the limits 
of subsistence is extremely remote, even 


if admitted as likely, according to a 
statement issued May 15. by Dr. 0, E. 
Baker, economist in the Division of Land 


Economics of the Departmert of Agri- | 


culture. 


Citing the five years ended 1926, Dr. | 


Baker points out that while production 
increased 14 per cent over the preceding 
five years, with an attendant decline in 
area, the number engaged in agriculture, 
and the number of livestock, the popu- 
lation increased less than 9 per cent. 

The statement py Dr. Baker on the 
results of his study of the problem of 
population and land resources, follows in 
full text: 


Farm production in the United States | 


in the five years 1922-26 was about 14 
per cent greater than in the five years 
1917-21, whereas population increased 
less than 9 per cent. Moreover, this no- 
table increase in agricultural production 
occurred despite a decline in the area in 
crops and the number of livestock and 
also in the number of persons engaged 
in agriculture, 
likely to press against the limits 
subsistence for a long time, if ever. 
In some Oriental countries, where pop- 
ulation has increased greatly in the last 
century, living standards are low. This 
is particularly true of China and India. 
In North America and most of Europe, 


Our population is not , 
of | 


| 
| 
| 
| 
| 
| 
| 


however, standards of living have risen 
despite the rapid increase in population, 
and the United States, because of the 
increasing use of mechanical power and 


also because of the decreasing rate of 


diet may be necessary. Our agricultural 
production, will probably continue to 
keep pace with the increase in popula- 
tion, at least until the population reaches 
200,000,000. 

When Marthus and Ricardo studied 
problems of population and subsistence 
a century or more ago, farmers knew 
nothing of mineral fertilizers and very 
little of plant and animal breeding. The 
outlobk for increased yields per acre or 
per animal was unfavorable. No rail- 
roads or steamships were in operation 
and farm machinery was still primitive. 
It seemed inevitable therefore that in- 
crease in population would mean increase 
in poverty. This gloomy prospect was 
obviaied by phenomenal technical prog- 
ress in agriculture, industry and trans- 
portation, As a result, Europe’s popula- 
tion increased from about 200,000,000 in 


| 1800 to more than 500,000,000 a century 


| 





or more later, without producing an acute 
subsistence problem. 
proved its standards of living as shown 
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Measure to Divest Products | 


began some years ago with the abolition | 


application of science to agriculture, and | 
gain ih population, m&y escape any re- | 


; duction in the standard of living indef- | 
initely, although some minor changes in | 


Indeed, Europe im- | 





| vors Proposed by Mr. Fenn 


The House Committee on Rules, at an 
| executive session on May 15, agreed to 
| report a special rule for the considera- 
tion of the bill of Representative Fenn 
(Rep.), of Wethersfield, Conn., (H. R. 
| 11725) for a 
Representatives in Congress. The spe- 


cial rule, according to - Representative 


P House Passes Bill |Rea pportionment Bill 


| Is to Be Considered 


To Regulate Sale | House Committee on Rules Fa- | 


reapportionment of the | 


; Snell (Rep.), of Potsdam, N. Y., chair- | 
| man of the Rules Committee, will pro- | 


the House and may be reached by May | 
17 or 18, contingent upon the legislative | 


| vide for three hours general debate in 


| program. 


Representative Fenn, has been enacted 
every 10 years since 1790, as provided 
by the Federal constitution. The last 
reapportionment was made in 1911 on 
the basis of the 1910 census. This al- 
located 435 members among the 48 States 
to represent 91,641,179 people. The 
population in 1920, Mr. Fenn said, ex- 
cluding the District of Columbia, was 
105,271,200. The estimated population 
for 1930, Mr. Fenn said, is approxi- 
mately 123,000,000. 


Air Mail to Join 
_ Albany and Buffalo 


Will 


Route Connect at 
| Cleveland With East and 
West Bound 
Planes. 


Establishment of an air mail service 
between Albany and Buffalo, effective 
June 1, was announced May 15 by the 
Postmaster General, Harry S. New. The 
route maintained as the result of the 
installation, it was stated will connect at 
Cleveland with the east and westbound 
Trans-Continental plane and also the 
| route from Detroit, via Cleveland. The 
full text of the announcement follows: 

Postmaster *General New announced 
today that, effective June 1,.1928, air 
| mail service will be inaugurated on the 
| route between Albany and Buffalo, N. Y. 
The schedule is as follows: 
| Westbound: Leave Albany 10:09 a. 
| m.; leave Schenectady, 10:24 a. m.; leave 
| Utica, 11:17 a. m.; leave Syracuse, 11:54 
| a. m.; leave Rochester, 12:54 p. m.; leave 
| Buffalo, 1:55 p. m.; arrive Cleveland, 
| Ohio, 4:15 p. m. 

Eastbound Schedule. 

Eastbound: Leave Cleveland, 12:20 
p. m.; leave Buffalo, 2:50 p. m.; leave 
Rochester, 3:39 p. m.; leave Syracuse, 
; 4:36 p. m.; leave Utica, 5:12 p. m.; 
| leave Schnectady, 6:03 p. m.; arrive 

Albany, 6:13 p. m. 
| This route will connect at Cleveland 
| with the east and westbound Trans- 
| Continental plane and also with the 
; route to and from Detroit, via Cleve- 

land. ; y 

The landing field situation along this 
route has been giving the Post Office 
Department considerable concern. Re- 
Further search for traces of peoples 
who laid the foundation for the Pueblo 
; architecture in the Southwest will be un- 
dertaken this summer by the Smith- 
sonian Bureau of American Ethnology 
under the direction of Dr. Frank H. H. 
Roberts, jr., the Smithsonian Institution 
anounced May 15. The full text of the 
statement follows: : 

The expedition will explore the region 
of the San Juan river along the Colorado- 
New Mexican border where practically no 
archeological work has been done. 
| Last summer Dr. Roberts excavated 











the Department to find out the exact 
conditions of the landing fields and it 
was ascertained that if the various 
forces now at work on the fields con- 
tinue their efforts, the fields will be 
ready for use- by June 1. If, however, 
they are not ready by that date, the 
contractors will be permitted to fly over 
those cities not equipped with landing 
fields and no stops will be made there. 





Scientists Continue Search 
For First Pueblo Builders 


cently, an inspection was ordered by 
the first complete village of the “slab 


house” people yet uncovered, in Chaco | 
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Before Adjournment Is Assured 


May 22 Is Chosen for Consideration of Measure After | 
Favorable Action by Rules Committee; Filibuster | 


Charged in Senate. 


The Boulder Canyon Dam bill (H. R. | 
5773), providing for construction of | 
protection and development of the lower 
Colorado River, will be considered in | 
the House under a special rule before 
Congress adjourns, under action taken | 
bythe House Committee on Rules on 
May 15 

Representative Snell (Rep.), of Pots- | 
dam, N. Y., chairman of the House Com- 


. | mittee on Rules, in making public the 
A reapportionment bill, according to | 


| 
| 


| cess of the estimates of the Bureau of 


| Representative Rathbone 





| 
Committee’s decision to report the rule, | 
said that while he voted to report the | 
rule, so that the House itself should pass | 
on a matter of such great economic im- | 
portance, he personallly is opposed to ! 
the Government entering into any kind 
of business, power or otherwise. 
Announcement that the bill would be | 
considered by the House May 22 was 
made orally by Representative Tilson | 
(Rep.), of New Haven, Conn., after the 
Rules Committee had concluded its ses- | 
sion. Mr. Tilson also stated that the 
the Fenn bill (H. R. 11725) for reap- | 
portionment of Representatives in the‘ 
House will be considered May 17. May | 
18 and 19 Mr. Tilson added, will be given | 
over to the second deficiency bill now be- 
ing prepared in Committee. | 


Naval Appropriation Bill | 
As Revised Is Approved 


The House on May 15 adopted the 
conference report on the bill (H. R. 
12286) providing appropriations for 
the Navy Department for the fiscal 
year 1929. | 

The report was presented to the 
House by Representative French (Rep.), | 
of Moscow, Idaho, who said that the 
bill carries total appropriations amount- | 
ing to $362,145,812, or $880,905 in ex- | 


the Budget. 

According to Representative French, 
the House conferees receded and con- 
curred in the Senate amendments, ex- 
cept to reduce the aviation item of $32,- 
072,200 to $31,956,000. The report now 
goes back to the Senate. 


Laboratories to Test 


Wheat and Flax Urged 


Burtness Bill Is Endorsed on 
Behalf of American Farm 
Bureau Federation. 


The Burtness bill (H. R. 
amend the Grain Standards Act, was 
endorsed by W. R. Ogg, Washington 
representative of the American Farm 
Bureau Federation, appearing on May 
15 before the House Committee on Agri- 
cultural. 

The bill provides for insertion of a | 
new section in the Grain Standards | 
Act to license and establish laboratories 
for making determinations of protein 
in wheat and oil in flax. 

Mr. Ogg said that he was instructed 
to endorse the bill in the name of his 
organization. Passage of the bill, he 
said, would mean that price premiums 
on wheat and flax would be reflected 
more generally to the producers. It also 
would be a needed step in the develop- 
ment of grain marketing machinery to 
enable the farmers to obtain more ac- 
curately the true value of their crops, 
he said. 

The provosed legislation not 
mandatory, but is permissive, Mr. Ogg 
pointed out. Any interested party can 
appeal from the determination made by 
any licensee. Some way must be found 
for farmers to ascertain before they 
sell their wheat, what the protein con- 
tent is, he continued. State and private | 
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Bill to Limit Funds | 
Of Parties Explained | 





R Ap- | 


pears Before House Committee 


Amendment to the Constitution as pro- 
vided in a resolution (H. J. Res. 277) | 
to permit Congress to regulate and limit 
contributions for candidates for primary 
elections for Federal offices, was ex- 
plained May 15 to the House Committee 
on the Judiciary by Representative Rath- 
bone (Rep.), of Kenilworth, Ill. In out- 
lining his views to the members of the 
Committee Mr. Rathbone said: 

“The Corrupt Practices Act was in- 
tended to apply to Primaries as well as 
to Elections. It was clearly recognized | 
by Congress that the one needed regula- 
tion as much as the other. 

“To remove every uncertainty as to 
the power of Congress to act, I have 
introduced in the House of Representa- 
tives a Resolution for an Amendment to 
the Constitution of the United States 
which reads as follows: 

“ ‘Resolved by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, That 
Congress shall have the power to regu- 
lute and limit coitributions made to and 
for candidates and expenditures by and 
for candidates for party nominations for 
all elective Federal offices.’ 

“This resolution specifically 
the power upon Congress to 


| 
| 
| 


| 
| 





confers 
regulate 
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: that Committee 











The Committee’s rule, Mr. Snell said, 
contemplates two days of consideration. 
It provides for eight hours of general 
debate, with authority for additional 
time for consideration by having an eve- 
ning session devoted to it, if desired. 

“TI have toid peopie all along,” Chair- | 
man Snell said in an oral statement. 
“that so far as I am concerned there will 
be a vote on Boulder Dam at this session 
of Congress. 

“As all the newspapers attacks have 
been against me personally, the only 
thing I care to say about the vote of the 
individual members of the Committee is 
that I voted for the rule. The rule pro- 
viding for the consideration of the bill 


anncmipecscnemateatiesnan 


| will be called up in the House before | 


’ 


Congress adjourns.’ 

The author of the bill, Representative 
Swing (Rep.), of El Centro, Calif., issued 
a statement following announcement of 
the action. Its full text follows: 

“IT am, of course, greatly pleased and ! 
gratified by the action of the Rules Com- | 
mittee assuring action by the House on 
my bill at this session. It shows that 
the leaders realize that the Boulder Dam 


[Continued on Page 6, Column 7.J 


Federal Estate Tax | 
Discussed in Debate 
On Revenue Measure | 


| 





‘Senate Accepts Amendment | 


To Repeal Levy Now Im- 
posed on Use of For- 
eign Boats. 





The Senate continued, May 15, its dis- 
cussion of the tax bill (H. R. 1) with- 
out taking action on any of the proposed 
major changes in the rate structure. 

The debate included a discussion of 
amendments, not then before the Senate, 
proposing to repeal or reduce the Fed- 
eral estate tax. Predictions were made 
on the floor that the debate will be pro- | 
tracted for several days if attempt is 
made to effect such legislation. 

Without a record vote the Senate re- 
jected a proposal to relieve Americans | 





resident in the Philippines and doing 

business there from obligations imposed | 
by the income tax laws of 1918 and 1920, | 
A Finance Committee amendment was | 
accepted, proposing to repeal the exis- | 
ting tax on the use of foreign-built boats 

and to reject increases in this tax pro- | 
posed by the House. The Finance Com- 
mittee amendment relating to install- 
ment sales was agreed to, also without 
a record vote, after several modifications | 
of phraseology had been adopted. | 


Senator Simmons Open Debate. 


Senator Simmons (Dem.), of North 

Carolina, opened debate on the bill with | 
the observation that “I think we have | 
disposed of most of the controverted | 
questions and I hope we may return to 
the tax bill and stay there until we have 
concluded.” 
_ Abandonment of amendments propos- 
ing a repeal of estate taxes, was sug- 
gested by Senator Borah (Rep.), of 
Idwaho, “if the bill is to be passed at the | 
present session. “consideration of these | 
amendments, the Senator stated, would 
prolong final approval of the bill by at | 
least three or four days. 

Senators Bingham (Rep.), of Connecti- | 
cut, and Fletcher (Dem.) of Florida, | 
authors of the proposals to repeal or re- ' 


| 
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Revision and Reprint 


Of Gold Report Asked | 


Senate Committee Favorably 
Acts on Copeland Resolution 





Senator Oddie 
chairman of the 
Mines and Mining, presented May 15, 
2 favorable report to the Senate from 
on the resolution (S. 
Res. 95) introduced by Senator Copeland 
(Dem.), of New York, to authorize a 
revision and republication of studies 


(Rep.), 


: become political. 


is | 
of Nevada, | 
Senate Committee on | 


prepared by the Senate Commission of | 


Gold and Silver Inquiry. 

_ These studies were originally pub- 
lished in 1925. According to Senator 
Copeland, the demand has. been so greai 
that a_ republication with revisions to 
bring them down to date is justified. 

Report in Demand. 

Senator Oddie issued a statement ex- 
plaining the situation as follows in full 
text: 

_The Senate Commission of Gold and 
Silver Inquiry, of which I had the honor 
to be the chairman, was created in 1923 
to conduct a research into the economic 
status of the gold and silver mining 
industries, and to study the monetary 
demand for the precious metals, includ- 
ing the foreign exchange situation. 

After two years of intensive work and 
the publication of several important and 
timely studies on the subjects which the 
Commission was charged to investigate, 
the period for which it was appointed to 
serve expired on Mareh 4, 1925, leaving 
a portion of one of the most important 
branches of its work unfinished. 

However, since the Commission was 
dissolved the interest aroused in financial 
and economic fields has been such that 
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n | Delay Is Sought 


In Legislation to 


Stabilize Money 


Member of Reserve Board 
Suggests Waiting for De- 
velopments in Gold 
Standard. 


Says Post-War Eff ect 
Is Not Yet Complete’ 


Mr. Luce Opposes Postpone- 
ment of Action; States 
Problem of Changing 
Values Is Vital. 
Enactment of legislation designed “to 
promote the maintenance of a stable gold 
standard,” as proposed by the Strong 
bill (H. R. 11806), should be delayed un- 
til a sufficient period of time has elapsed 
“to show what the gold standard is go- 
ing to do” under the new peacetime 
conditions, according to Dr. A. C. Miller, 
member of the Federal Reserve Board. 

Testifying before the House Commit- 


tee on Banking and Currency of the 


~ | House, May 15, Dr. Miller suggested that 


the operation of the gold standard under 
the new conditions should be fully evi- 
denced in about five years. He pro- 
posed, he said, that students of the eco- 
nomic phase of life under consideration 


| by- the committee should have time to 


examine its various stages of develop- 
ment without being bound to “a blind 


| theory.” 


Says Stable Standard Unknown. 

Representative Strong (Rep.), of Blue 
Fields, Kan., author of the bill, inquired 
whether the proposition laid down his 
bill was not, after all, a restatement of 
what students of economics had long 
been doing. He referred to the need for 
a stable gold standard in this connec- 
tion. To this Dr. Miller replied that a 
“stable gold standard is something the 
world never has known.” 

“When you attempt to stabilize a gold 

standard,” Dr. Miller continued, “you 
have, in effect, abandoned the gold stand- 
ard and have attempted to replace it 
with a dollar standard. 
. “One of the further dangers that I see 
in such an effort is that the questions 
which are fundamentally economic will 
People get excited; 
they take sides and voice their opinions 
and presently the matters are wholly 
political.” 

Dr. Miller urged elimination of certain 
sections of the bill as having been pre- 
sented at an inopportune time. One of 
these, about which there was considera- 
ble discussion, was the plan for a con- 
tinuous study of the purchasing power 
of the dollar coupled with establishment 
of index records of the changes. The 
Federal Reserve Board would he re- 
quired, under the bill, to make at least 
an annual report to Congress on the re- 
sults of these studies. It was Dr. 
Miller’s view that such a report would 
take on greater significance than ought 
to be, because of the necessity for an 
annual official expression for the infor- 
mation of Congress. 

“Studies of these questions, of course, 
are being made continuously,” said Dr. 
Miller, “but it should be remembered 
that the conclusions reached are not 
matters of record and the men who 
reach these conclusions feel free to 
change their minds. It would not be so 
were these views to be made the subject 
of official reports. There would be lost 
that flexibility of mind so necessary to 


| continuous study of the problems.” 


Representative Luce (Rep.), of Wal- 
tham, Massachusetts, declared that 
there was no more vital question be- 
for Congress at this time than determi- 
nation of trends in the dollar’s purchas- 
ing power. He called attention to 
measures pending in Congress now pro- 
viding a pay raise for Government em- 
ployes, describing the proposals not as 
increases in salaries and wages, but as 
an adjustment made necessary by the 
change in the dollar value. The public 
debt reduction policy of the Government, 
he declared, also contained some of the 
same elements. He referred to the tax bill 
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Asked for Barge Line 
Share Given Railways Is Unjust, 
I. C. C. Is Advised 





Divisions claimed by the railroads out 
of the joint rail-barge-rail rates between 
Fargo, N. D.,-and points in Illinois, In- 
diana, Iowa, and Missouri, in connection 
with the barge line of the Government’s 
Inland Waterways Corporation, should 
be found to be unjust, unreasonable, and 
inequitable, it is recommended by S. A, 
Aplin, examiner for the Interstate Com- 
merce Commission. | i 

The recommendation is made in a pro- 
posed report made public on May 15 in 
No. 20154, Inland Waterways Corpora- 
tion, Operating Mississippi- Warrior Serv- 
ice, v. Northern Pacific Railway Com- 
pany et al. * 

Equitable divisions for the future, in 
place of those complained of by the 
barge line, the examiner says, will be 
arrived at by a rate prorate basis, divid- 
ing the joint through rates in proportion 
to the existing local rates, using as 
factors the first-class rail rate between 
the inland point and Dubuque, Iowa, the 
first-class barge rate between Dubuque 
and the Twin Cities, and the first-class 
rail rate between the Twin Cities and 
Fargo, 
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Payroll Totals Also Show 
Decreases; Gains Are Made 
In Industries of West- 
ern States. 


Decreases of 0.5 per cent and 1.4 per 
cent, respectively, in employment in man- 
ufacturing industries in pay-roll totals 
during April were reported in a state- 
ment made public cn May 15 by the 
Bureau of Labor Statistics of the De- 
partment of Labor. The statement fol- 
lows in full text: 

Employment in manufacturing indus- 
tries was 0.5 per cent lower in April 


than in March, and pay-roll totals were | 
1.4 per cent lower, according to a report | 


issued by the Bureau of Labor Statistics 
of the United States Department of 
Labor. 

The trend of emp¥oyment in April, as 
compared with March, has been down- 
ward in each of the last five years, but 
this decrease in 1928 is considerably 
less than in three of the four years 
preceding; pay-roll totals as a rule show 
a greater drop in April than does em- 
ployment owing to the custom of clos- 

«ing plants at Easter, which prevails in 
many localities. 

The Bureau of 


Labor Statistics’ 


weighted index of employment for April, | 


1928, is 85.7, as compared with 86.1 for 
March, 1928, 85.5 for February, 1928, and 
90.6 for April, 1927; the weighted index 
of pay-roll totals for April, 1928, is 89.9, 
as compared with 91.2 for March, 1928, 
90.0 for February, 1928, and 96.6 for 
April, 1927. 
1923 equals 100. 


Pay-Roll Totals. 

Employment and pay-roll totals 
April, 1928, were 5.4 per cent and 6.9 
per cent lower, in the two items re- 
spectively, than in April, 1927. 

The data for April, 1928, were based 
on returns made by 10,788 establish- 
ments in 54 of the chief manufacturing 
industries of the United States. These 
establishments in April had 3,005,964 
employes whose combined earnings in 
one week were $81,116,831. 


Twenty-four of the 54 separate indus- 


tries had more employes in April than 


in March, and 21 industries reported in- | 


creased pay roll totals, the 
trend being especially well defined in 
these increases, as well as 
creases of other industries. The out- 
standing increases is employment were: 
7.9 per cent, in ice cream; 5.1 per cent, 
in brick; about 3 per cent in cement, 
rubber boots, and sugar; approximately 
2.5 per cent each, in machine tools, 
stoves, sawmills, millwork, stamped 
Ware, Carriages and wagons, and auto- 
mobiles; and approximately 1.5 per cent 
each, in cast iron pipe, fertilizers, glass, 
brass, pianos, and shipbuilding. The 
foundry and machine shop products and 
steam car industries each reported 1 per 
cent more employes in April than in 
March. ine 
Decrease in Steel Industry. 

The iron and steel industry showed a 
decrease in employment of 0.1 per cent 
and petroleum refining of 1.6 per cent. 
Slaughtering and meat packing, as usual 
in April, reached its minimum employ- 
ment level for the year, with a decrease 
of 3.9 per cent, and flour reported a de- 
crease of 3.4 per cent. All textile indus- 
tries, except millinery, showed a marked 
decline—men’s clothing over 7 per cent, 
cotton, 2.5 per cent, silk 4.7 per cent, and 
woolen goods over 2 per cent. Hardware, 
confectionery, furniture, leather, boots 
and shoes, 
printing, chewing tobacco, cigars, elec- 
tric car repairing, and rubber tires, were 
industries reporting considerable 
declines in employment. 

One-half of the 12 groups of industries 
showed increased forces in April, stone, 
clay, glass leading, followed by iron and 
steel, other metal products, lumber, ve- 
hicle, and the miscellaneous group. The 
leather group reported a decline in em- 
ployment of 4.8 per cent. 

Gains in West. 

The Pacific and Mountain geographic 
divisions made very satisfactory gains 
in employment in April over March, and 
the East North Central and East South 


Central divisions each gained 0.3 per 
cent; the remaining five divisions each 
showed fewer employes, especially the 
New England, Middle Atlantic, and 
South Atlantic divisions. 

Comparing April, 1928, with April, 


1927, decreased employment is shown in 
each of the 12 groups of industries, the 
group of miscellaneous industries lead- 
ing, followed by stone-clay-glass, 
and steel and textiles. The smallest de- 
creases were 0.5 per cent each in the 
vehicle ai food groups. 
The notable increase 






in employment 
agricultural implement, automobile and 
fertilizer industries, while the  pro- 
nounced decreases were in the shipbuild- 
ing, petroleum refining, brick, cement, 
piano, cast-iron pipe and steam fittings 
industries. 
North Central Division. 

The East North Central division alone 
of the nine geographic divisions had 
more employes in April. 1928, than 
April, 1927. Of the 
the New England, 
West South Central divisions show losses 


in employment of from 7.2 to 8.7 per 
cent each. 
Per capita earnings in April, 1928, 


were 0.9 per cent 


1928, and 1.6 per cent lower than in 
April, 1927. 
In April, 1928, 9,251 establishments 


reported an average of 86 per cent of ; 


a full normal force of employes who 
were working an average of 96 per cent 
of full time. 


Bill to Regulate Funds 





For Candidates Explained | 


[Continued from Page 1.] 
primaries. Of course, this would have to 
be followed up by appropriate legisla- 
tion. 

“The way 
correcting the evils arising from unregu- 
lated and uncontrolled party primaries 
is by the way of a constitutional amend- 
ment. But of course, all must realize 
that it would require a long time to se- 
cure the final ratification of. such an 
amendment and to pass the necessary 
legislation to make the same effective. 
T have therefore introduced another reso- 
lution i 


Surest 





providing for a change in the ! 
rules of the House of Representatives 
whic! would be short cut to the de- 
BSired goal. 
“This proposed rule provides that the 


House of Representatives shall set up 
the provisions of the- Corrupt: Practices 


in the long run of | 


The monthly average for | 


in 


seasonal | 


in the de- | 


paper boxes, book and job | 


iron | 


called 


7 a : | of Commerce in 
over this 12-month period were in the } 
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Centers in April Editor of ‘Politics’? Says He Received No Contributions 


From Supporters of Any Candidate. 


The Senate Campaign Expenditures 
Committee on May 15 continued its in- 
quiry into campaign financing of various 
cadidates for the Presidential nomina- 
tions of the two major parties. 

Testimony heard during a morning 
and afternoon session concerned the ac- 
tivities of a weekly paper, “Politics,” 
published in Washington, and expendi- 
tures made in the recent Republican pri- 
mary campaign in Nebraska. 

Harry N. Price, Editor of “Politics,” 

a weekly paper published in Washing- 
| ton, was the first witness. 

Senator Steiwer questioned Mr. Price 
regarding the organization of this publi- 
cation. The witness said F. J. Hale, of 
New York, was the president of the 
company, a Delaware corporation, and 
that it was through Mr. Hale that the 
| company received the financial support 
necessary to start operations. The paper 
began publication in January, according 
to Mr. Price. 

He did not know, he said, what the 
| total circulation of the paper is, but the 
weekly press run is from 5,000 to 10,000 
copies. 
$500 a week, Mr. Price said. 

Senator Steiwer asked about 
Hale’s source of income to keep 
| paper going at a deficit. , 
| “He has always had money,” Mr. Price 


Mr. 


replied. ne 
| “He is not a former prohibition agent, 
!is he?” Senator Steiwer asked. 


| “YT think he is,”. Mr. Price said, “but 
he had money long before that.” 

“This paper is opposing Mr. Hoover, 
is it?” Senator Barkley asked. 

“That is apparent,” Mr. 
plied. 

“IT was opposed to Mr. Hoover because 
IT didn’t think he was a good American; 
| I didn’t think he was a Republican, and 
| as a Republican, I was opposed to his 
! candidacy.” Mr. Price said, explaining 
| that he was primarily responsible for 
the paper’s anti-Hoover attitude. 


Price 





| Declares Candidates 
Have Not Aided Paper 


“T can tell you truthfully that no one 
connected with any of the candidates has 
contributed to the paper,” Mr. Price con- 
| tinued. 

“Have any overtures been made along 
at line,” Senator Barkley asked. 

“Not an overture,” Mr. Price replied. 
| During the Hoover-Lowden contest for 
| delegates in Minnesota, Mr. Price said, 


| th 








* Senator Bratton asked Mr. Lockwood 
about the ‘‘Republican Bulletin,” a 
news service issued as a adjunct of the 
“National Republic.” 


Mr. Lockwood said the Bulletin 


pay for it and that the news matter so 
furnished does not foster the candidacy 






is | 
sent to almost 2,300 newspaper, which | 


of any particular candidate. The ‘Na- | 


tion Republic,” he said, is an outgrowth 
of the old “National Republican,” which 
Mr. Lockwood established and 
was originally a party paper. The pres- 
ent paper, he said is a ‘“non-party” 


| monthly magazine. 


“What part has Mr. Hays (Will H. 
Hays, former chairman of the Republi- 
can National Committee) played in the 
Hoover campaign?” Senator’ Bratton 
asked. 

“T should say very little,” Mr. Lock- 
wood replied. 

He said the only active part Mr. Hays 
has taken was to ‘‘volunteer his advice” 
against Mr. Hoover’s entry in the In- 
diana primary. 


| Questioned on Trips 


The paper is now losing about | 


the | 


re- | 


| the paper gave its consent for its re- , 


| printing in that State and received $250 
| for that privilege. The check in pay- 
ment, he said, was signed by Mr. Low- 
| dén’s campaign manager in that State. 

During the Ohio primary campaign, 
Mr. Price said, the committee associated 
with the late Senator Willis ordered 10,- 
000 copies of the paper for distribution 
in that State and paid approximately 
$500. 

He said about 200 copies of the paper 
were sent into Indiana during the pri- 
mary campaign there. 
without charge at the direction of Mr. 
Bert Thurman, campaign manager for 
Senator Watson (Rep.), of Indiana. 

“Why did you sent them gratis?” 
Senator Bratton (Dem.), of New Mex- 
ico, asked. 

“Because I guess I was as much in- 
terested in seeing Mr. Hoover beaten in 
| Indiana as Senator Watson was,” Mr. 
Price replied. 

Mr. Price said he also sold 3,000 copies 
to Mark Woods of Nebraska, a_sup- 
| porter of Senator Norris (Rep.), of that 
State in the primary. 


| Articles Have Been Printed 


| Favoring Democrats 


! Senator McMaster (Rep.), of South 
| Dakota, asked if the paper had printed 
| articles favorable to the candidacy of 
| Governor Smith, of New York. Mr. 
| Price said it has and has also published 

articles favorable to Senator 
' (Dem.), Missouri, and Governor Ritchie, 
| of Maryland. He said the paper has 
not taken an attitude of definite oppo- 
| 
| 
| 
| 
| 


sition to any Democratic candidate, al- 
though there were some articles  un- 
friendly to the candidacy of Senator 
Walsh (Dem.), of Montana. In recent 
issues it has been very friendly to Gov- 
| ernor Smith, he said. 


“He is going to be nominated,” Mr. | 


Price said. : 
Supplementing his previous testimony, 
Mr. Price said Senator Goff (Rep.), of 


| West Virginia, had purchased 400 copies | jiorality as well as the elementary sub- | 


of an issue of the paper containing an 
editorial laudatory to the Senator, who 
| had then filed as a candidate for the 
| Presidency in opposition to Mr. Hoover. 
“The policy has been to support what- 
ever candidate is opposing the Secretary 
whatever States he is 
asked Senator Barkley. 
is true,” Mr. Price 


entered?” 
“T think that 

| plied. 

| “When we first established this paper 

| some representatives of Mr. Hoover 

in Mr. Hale and asked him if they 


re 


| couldn’t reach some kind of an under- 
; standing whereby we would not oppose 


in | 
remaining divisions ; 
Middle Atlantic and | 


lower than in March, | 


| 


| compensation 


Mr. Hoover,” Mr. Price said. 
He said he was given to understand 


that Mr. Hale was told that “if Mr. 
Hoover was elected President this 
country would be too hot for him 
(Hale.)”’ 

Mr. Price said that it was his infor- 


mation that George Akerson and Law- 
rence Ritchie, secretaries to Mr. Hoover, 
had had their conservation with Mr. 
Hale at the Willard Hotel in Washing- 


ton. 


Supporter of Mr. Hoover 


' Is Called to Stand 
George B. Lockwood, former secre- 
tary of the Republican National Com- 
mittee and now associated with the 
Committee working on behalf of the 
nomination of Mr. Hoover, was the 


next witness. 

Mr. Lockwood said he is receiving no 
for his services to the 
Hoover Committee and expects to re- 
ceive none. He has had nothing to do 
with the raising of money for the cam- 
paign, he said. 


Act as a standard for its own guidance 
and for the guidance of candidates. 
“The rule in substance would require 
all candidates for nominations for the 
House of Representatives to file the re- 
turns required by the Corrupt Practices 


| Act and would limit their expenditures 





to $10,000. 

“It further provides that the right of 
any member-elect to be sworn in 
seated can be challenged and that such 


| member-elect shall be debarred from tak- 


ing his seat, if the House finds that he 
has violated the provisions of ,this rule 
and. votes: accordingly.” 


Reed | 


Of Mr. Holland 


Senator Bratton asked Mr. Lockwood 
about trips through Southern States by 
Rush Holland, former Assistant Attor- 
ney General, in the interest of the Hoover 
campaign. Mr. Lockwood said Mr. Hol- 
land made a trip to Arkansas and two 
trips to Florida, but that so far as he 
knew, Mr. Holland had carried on no 
financial transactions there on behalf of 
the Hoover campaign. 

Senator Barkley asked when Mr. Lock- 
wood first became interested in the 
Hoover candidacy. He said it was prob- 
ably a year ago and that last fall he 
went to Senator Watson (Rep.), of In- 
diana, and asked the Senator if he was 
going to be a candidate. 

Senator Watson told him that time 
that “under no circumstances” would he 
be a candidate, Mr. Lockwood said. 

Former Governor Samuel R. McKelvie, 
of Nebraska, was then called to the 
stand. He read to the Committee a pre- 
pared statement supported by affidavits 
filed with the committee. The statement 
recited that expenditures made on_be- 
half of a slate of administration dele- 
gates favoring Mr. Hoover spent about 
$4,500, and asserted that “at least ten 
times” as much must have been spent on 
behalf of the delegates pledged to the 
candidacy of Senator Norris (Rep.), of 
Nebraska. 


College in Alaska 


To Train Teachers | 


| Graduates of Courses Eligible 


These were sent | 





For Territorial Appointments 

Two-year training courses for teachers 
will be established by the Alaska Agri- 
cultural College and School of Mines, 
according to the Bureau of Education. 
The training of persons living in Alaska 
for positions as teachers in Alaska is ex- 
pected to be beneficial because of the 
familiarity which the new teachers would 
have with the climate and general condi- 
tions of the Territory, the Bureau states. 
It explains that teachers appointed in the 
States and going to Alaska for the first 
time sometimes have difficulty in adjust- 
ing themselves to the severe winters and 
to native environment. The statement 
follows in full text: 

Two-year teacher-training courses will 
be inaugurated in the Alaska Agricul- 
tural College and School of Mines, lo- 
cated at Fairbanks. Decision to add the 
normal work to the curricula of the 
Territorial college was reached after a 
conference in Washir~ton between Dr. 
John J. Tigert, United States Commis- 
sioner of Education, and _ President 
Charles E. Bunnell, of the college. 

Graduates of the new courses may be 
considered for appointment as teachers 
in the schools for Alaskan natives con- 
ducted by the Bureau of Education. Their 
familiarity with the climate and general 


' conditions of the Territory is expected 
| to be advantageous. 


Teachers appointed 
in the States and gcing to Alaska for 
the first time sometimes have difficulty 
in adjusting themselves to the severe 
winters of Alaska and to the work for 
the natives, which includes the promo- 
tion of native industries, domestic arts, 
personal hygiene, village sanitation, and 


jects usually taught in the schools. Resi- 
dents of Alaska presumably understand 
these things and are already fully ac- 
climated. 

Doctor Tigert also requested President 
Bunnell to cooperate further with the 
Bureau of Education by developing plans 
for special instruction for Eskimo boys 
engaged in the reindeer industry. 

Instruction for intending teachers and 
for the native boys is in accord with 
President Bunnell’s policy of making the 
college an active instrumentality in the 
development of the Territory. He ex- 
pects to issue a bulletin in a short time 


| outlining the new courses. 


Army Officer Will Join 


and | 


Naval Mission to Peru 


The American Naval Mission to Peru 
will be augmented by an army officer, 
Col. R. C. Moore, according to an an- 
nouncement by the Department of War 
May 15, which follows in full text: 

The Secretary of War has directed 
that orders be issued under provision of 
the Act of Congress approved May 19, 
1926, assigning Lt. Col. R. C. 
Corps of Engineers, 
American Naval Mission to Peru. Col- 
onel Moore has been directed to report 
to the Chief of the Bureau of Naviga- 
tion, Navy Department, and to the Am- 
bassador from Peru at the Peruvian Em- 
bassy, Washington, D. C., for instruc- 
tions. Colonel Moore is at present on 
duty in the office of the Chief of Engi- 
neers, 


Teachers to Take Course’ 
In Safety Education 


A course in safety education has been 
announced by Teachers College, Colum- 
bia University, New York City, for the 
summer session, 1928, it has just been 
stated orally at the Bureau of Education, 
Department of the Interior. 

The course is designed for superin 
tendents, supervisors, principals and 
teachers, and will be given by the ele- 
mentary supervisor in schools of Spring- 
field, Mass., who is consultant for the 
education division of the 
Safety Council 


which | 


Moore, | 
to duty with the 





| Executive Functions 


Discarded by School 


Boards in Cities 


Organizations Now Said to 
Be Legislative in Capacity, 
Employing Officers to 
Carry Out Policies. 


By W. 8S. Deffenbaugh. — 5 

This is the sixth of a series of 
articles on “City School Problems” 
by the Chief of the City Schools 

Division, Bureau of Education, De- 

partment of the Interior. 

Before 1870, most city boards of edu- 
cation acted not only in a legislative but 
also in an executive capacity. They acted 
in an executive capacity because it was 
then thought that boards of education 
themselves should administer as well as 
legislate; consequently, very few boards 


employed superitendents of schools; and, 


in those cases in which they were em- 
ployed, they had few duties of an ad- 
ministrative nature. 

Since it takes time to outgrow a cus- 


tom, it naturally has taken many years ; 


for the people to outgrow the idea that 
boards of education should put into exe- 
cution their own legislative acts and 
also to realize that the chief function 
of such boards is to adopt policies and 
then to see that the policies adopted are 
carried out through the chief executive 


officer—the superintendent of schools. In | 


brief, the chief function of boards of edu- 
cation as now understood by authorities 
on school administration except through 
and not to administer except through 
professionally trained executive officers. 

In their legislative capacity, boards of 
education have many matters to consider 
that require profound thought and a 
high dgeree of statesmanship. They must 
consider not only the present but also 
the future needs of the schools. Among 
the almost innumerable questions com- 
ing before city boards of education for 
legislation are those relating to the an- 
nual school budget; school buildings; 
equipment and play grounds; kindergar- 
tens; elementary, junior high and senior 
high schools; junior colleges; special 


schools of various kinds; adult educa- | 


principals, 


tion: salary schedules for 
school 


teachers, and other employes; 

libraries; and health education. 
Organization Plans. 

The Board having decided, for ex- 

ample, that junior high schools should be 

organized, the superintendent of schools 

and his assistants then work out the de- 


tails of the organization and courscs of | 
study which are then presented to the | 


Board of Education for its consideration. 
When-the detailed plans have been ap- 
proved the superintendent of schools pro- 


ceeds to organize the junior high schools | 


in accordance with the plans approved 
by the Board. After the junior high 
schools have been in operation the Board 
of Education may and should cali for 
information cf various kinds regarding 
these schools. 

Possibly some boards of education do 
not call for enough information to judge 
whether they have legislated wisely and 
whether the schools are efficiently ad- 
ministered. After the school Board has 
legislated and after the chief executive 
officer has put into effect the policies 


adopted, the Board should demand all the | 


data possible and study these data to 
determine whether the present policies 
should be continued or whether they 


should be modified so that the schools | 


of the. city may become more efficient. 
Tn order to assist them in arriving at 
correct conclusions, a hundred or more 
city boards of education have established 


research bureaus to collect and compiie | 


data regarding various phases of their 
school systems. 


outside the school sytem to evaluate the 
work of the schools and to make recom- 
mendations regarding the erection of 
school buildings, organization of courses 
of study, and many other educational 
matters. 
Interference by Board Members. 
The work of a board of education is 


often compared with that of a board of | 


directors of a private corporation, which 
adopts certain policies, puts these policies 
into operation through a chief executive 


officer, and then calls for an accounting | asked to list the textbooks they used. 


at the end of the year. The superintend- 
ent or manager of a private business is 
held responsible for results. The board 


of directors does not attempt to execute | 


its policies itslef nor through commit- 
tees or individual board members. It 
does not pay a salary of $6,000 or more 
a year to an executive officer and then 
attempt to do the thing that the execu- 
tive officer is employed to do—namely, 
to carry out the policies adopted by the 
board. No individual member of a suc- 


| cessful private corporation would think 


of giving directions to any employe. 


| But sometimes an individual member of 





the board of education in his enthusiasm 
attempts to look after matters that be- 
long to the superintendent of schools or 
his assistants. Such interference on the 
part of individual board members always 
tends to upset the regularly established 
administrative program. 
The seventh article in the series 
will be published in an early issue. 





Sale of Lindbergh Stamps 
For Air Mail Announced 


The Post Office Department on May 26 
will place on sale at Washington, D. C., 
and Cleveland, Ohio, the Lindbergh air 
mail stamps in book form, the Third 
Assistant Postmaster General, R. S. 
Regar, has just announced in a state- 
ment the full text of which follows: 

Owing to the enormous demand for air 
mail stamps in book form, the Depart- 
ment has decided to issue the Lindbergh 
air mail stamps in books containing six 
stamps, arranged in two sheets of three 
stamps each and interleaved with paraffin 
paper. 

The price of the new books will be 61 
cents each and they will be first placed 


on sale at Washington, D. C., on May 26, | 


Some boards of educa- | 
tion have had surveys made by persons | 














{ 





1928. Furthermore, on account of the 
Midwestern Philatelic Exhibition at | 
Cleveland, Ohio, it has been decided to 


include the sale of these books at Cleve- 
land on May 26, which is the last day of 
the exhibition. 
Naming of Midshipmen 

By Vice President Favored 





Appointment of midshipmen at large | 


by the Vice President of the United 
States, on the same basis as such ap- 
pointments are made by Senators, was 
approved by the House Committee on 
Naval Affairs on May 15, in favorably 


National | reporting a bill (S. 2802). The measure 


already has been approved by the Senate, 


ee 





;} superintendents and teachers, 





Officers of Telegraph Companies to Testify 
On Messages of Joint Utilities Committee 


AvUTHORIZeD STATEMENTS ONLY ARB PusLIsten Tener, Bema 


PUBLISHED WirHout COMMENT BY 


Superintendent of Telephone Concern Also Subpoenaed 
For Federal Trade Commission Inquiry. 





Officials of telephone and telegraph 
companies have been subpoenaed by the 
Federal Trade Commission to testify 
May 16 regarding messages to and from 
the Washington office of the Joint Com- 
mittee of National Utilities Associations, 

This was announced in a statement is- 
sued by the Commission at the hearing 
May 15 at which the chief counsel for 
the Commission, Robert E. Healy, was 
inquiring into the activities of the Iowa 
Committee on Public Utilities Informa- 
tion. 

The witness was the director of the 
Iowa Committee, Joe Carmichael, who 
was examined by Mr. Healy. The director 
of the Nebraska Information Bureau, 
Thorne Browne, who is also managing 
director of the Nebraska section of the 
National Electric Light Association, will 
testify May 16 also, it was announced. 
He was originally scheduled to appear 
May 15. 


The Federal Trade Commission’s 


i statement did not announce the specific 
purpose of calling the telephone and tele- | 
It simply made the an- | 


graph officials. 1 
nouncement that the officials who will 
take the stand are the general superin- 
tendent of the Western Union Telegraph 
Company,o f Washington, H. F. Faff; the 
general superintendent of the Postal 


Telegraph-Cable Company, of Washing- | jnittee, but he told of assigning a re- 


ton, Thomas P. Dowd, and the general | 


commercial superintendent of the Chesa- 


peake & Potomac Telephone Company, of | 


Washington, Charles Claggett. 
Activities in Carolinas 


To Be Investigated 

Announcement was made also that 
publicity activities of public utilities in 
North and South Carolina will be the 
subject of inqury May 17, when the Com- 
mission will call the director of the North 
and South Carolina Public Utilities .In- 
formation Bureau, S. E. Boney. The 
Commission announced also that the 
third interim report to the Senate on its 
public utilities investigation will be 
made public May 16. 

Textbooks used in the schools and 
colleges of Iowa and efforts made by the 
Iowa Committee on Public Utilities In- 


| formation to eliminate those regarded as 


unfavorably critical of privately-owned 


| utilities were described at the Federal 


utilities were described at the session 
May 15 by Mr. Carmichael. aa 

Mr. Carmichaei testified that his Com- 
mittee had made a textbook survey In 
1924 and another in recent months, and 
he identified documentary evidence pro- 
duced by the chief counsel of the Com- 
mission, Robert E. Healy, in which claims 
were made that the Committee had ob- 
tained the elimination of objectionable 
books from the schools. 

The first document introduced by Mr. 
Healy was a letter written by Mr. Car- 
michael on May 5, 1925, to J. S. S. Rich- 
ardsno, now information director of the 
Joint Committee of National Utilities 
Associations. In the letter, Mr. Car- 
michael stated that copies of all eco- 
nomics and civics textbooks used in the 
high schools, academies and colleges of 
the State had been inspected. 

Where the textbooks were found to be 
“ynfair” in that they “did not give the 
side of private ownership,” the Commit- 
tee had them removed, acting either di- 
rectly or through local utilities com- 
panies in bringing pressure to bear upon 


stated. : 
Educational Campaign 
Suggested in Note 

Referring directly to the textbook sur- 
vey, a memorandum prepared by the as- 


sistant director of the Iowa Committee, | 


Rodney Q. Selby, was introduced by Mr. 
Healy. Attached to it was a note signed 
with the initials “P. H. G.” in which it 
was suggested that the memorandum 
might be used as the basis for a national 
educational campaign. The memorandum 
outlined a survey that had been made to 
determine “to what extent the municipal 
ownership of public utilities is advocated 
in civics and economics textbooks now 
in use in the Iowa high schools.” 

Mr. Selby stated his report was com- 
piled from questionnaires sent to all 
school superintendents in the State with 
a postcard enclosure on which they were 


Eighty-five out of 130 schools replied, 


the letter | 











the memorandum stated, and four civics | 


and four economics books were found to 
be in use generally throughout the State. 

In civics, these were given as 
Magruder’s “American Government,” 
Hughes’ “Community Civics,” “The Cit- 
izen and the Republic,” and Ashley’s 
“New Civics.” In economics, they were 
given as Thompson’s “Elementary Eco- 
nomics,” Ely & Wicker’s “Elements of 
Economics,” Bullock’s “Economics” 
Carver’s “Economics.” 

Mr. Selby wrote that the book by Mr. 
Ashley was the only one which favored 
municipal ownership, and he said it was 
in use in only eight schools in the towns 
of Marshalltown, Hampton, Perry, Sac 


City, Waterloo, Spirit Lake, Sibley and | 


New Hampton—the latter two being 
towns with municipally owned plants. 
He stated that most of tine book are 


“fair” but that “they make it a point to ! 
aim the finger of accusation at the utili- | 
ties for the alleged practice of watering | 


their stock.” 

The author of the memorandum ex- 
pressed the opinion in it that “ if the 
textbook does not provide ine informa- 
tion favoring municipal ownership, it 
leaves a clear field for the utility in- 
terests to provide plenty of material fa- 
voring private ownership to which every 
student can have ceady access.” He also 
suggested that in towns where “prej- 
udiced” books are-used “the men who are 
actually in the field and are locally ac- 
quainted could accomplish more by carry- 
ing the complaint directly to the school 
boards than could be done by any general 
campaign against the books.” 

Mr. Carmichaei testified that the mat- 
ter of getting the books out of the 
schools was left entirely to the local 
company officials, 


The presiding commissioner, Judge 
Edgar A. McCulloch, asked Mr. Car- 
michael if he had ever given thought 


to the “right or wrong” of this pro- 
cedure. The witness said he would do 
nothing to “poison” the minds of the 
young, and that nothing was stated in 
which the Committee did not thoroughly 
believe. Judge McCulloch asked whether 
it was not primarily “business” which 
motivated the activity of the Committee, 
and Mr. Carmichael replied that it was. 

Mr. Carmichacl testified that his Com- 


mittee has issued bulletins on ges and 
electricity which were offered to the 
schools. About 20,000 of each were dis- 


tributed, he said. It also published a 
bi-monthly bulletin, “The Hawkeye Util- 
ity/%, which has a circulation of about 


and | 





J 





| to inspect power plants and to compile 


1,200 among all the newspapers, public 
libraries, chambers of commerce, bank- 
ing and investment houses, he added. 

Mr. Healy asked whether the purpose 
of this data is not to “influence public 
opinion” in favor of the utilities. Mr. 
Carmichael replied that it was. News- 
papers, he stated in a report which he 
identified, have published news releases 
and matters from the “Hawkeye Utility” 
which would have cost $80,000 if paid for 
in advertising rates. In the same report, 
the Iowa Committee claimed responsibil- 
ity for increasing public utility advertis- 
ing in the State 1,000 per cent. 


Pamphlets Published 
For Use in Schools 


Mr. Carmichel testified that a text- 
book, “Public Energy Utilities,” written 
by Dean William G. Raymond of the 
University of Iowa, had obtained the 
sanction of the committee, which had 
encouraged its members to buy it. He 
said that Professor A. N. Ford, of Iowa 
State College, had been paid a total of 
$200 to make three different reports on 
comparisons between municipal and pri- 
vate utility rates. 

This, he said, was the only sum paid 
to. any college professor by the com- 


porter for the Des Moines Capital. ! 
Charles Darlington, to write a series of 
five articles on conditions prevailing | 
during the time Des Moines had no street 
car service. These were written, he said, 
at the behest of E. P. Adler, publisher of 
the Davenport Times, to be run in that 
newspaper during the street car trouble | 
in Davenport. The reporter was paid 
$25 for his work, which was entirely a 
side issue and in no way connected with 
ao on the newspaper, he 
said. 

The witness declared that the Iowa 
committee had induced professors from 
Drake, Coe, Grinnell and Morningside | 
colleges, all in Iowa, to attend a confer- 
ence on power at Kansas City, which was 
presided over by Dean C. O. Ruggles of 
Ohio State University, who is engaged 
in surveying courses dealing with public 
utilities offered in colleges and universi- 
ties of the United States for the Na- 
tional Electric Light Association. Mr. 
Carmichael said that he understood that 
the conference discussed utilities courses 
only in general. 

Mr. Carmichael testified that his com- 
mittee does not engage in any matters 
relating to legislation. 

Iowa has State regulation only of con- 
struction of transmission lines outside 
of cities and towns, Mr. Carmichael tes- 
tified. Regulation otherwise is by the 
cities and towns, he said. No exclusive 
francises are granted, but Iowa _ utili- 
ties are committed to doctrine of 
monopoly, within their fields, he said. 

Mr. Carmichael identified various 
pamphlets dealing with private public 
utilities, and explaining their distribu- 
tion througohut the State. He told of 
advising the utility companies to devote 
one-third of their advertising budgets 
to advertising their merchandise, such 
as appliances and service connections, 
one-third to advertising their securities, 
and one-third to public relations. 

Mr. Carmichael was asked to identify 
a letter written to him, September 1, 
1927, by the dean of the College of En- 
gineering of the State University of 
Iowa, C. C. Williams. In the letter ac- 
knowledgement is made of copies of edi- 
torials from certain Iowa papers com- 
menting on statements by the secretary, 
Frank G. Pierce, of the League of Iowa 
Municipalities, who had criticized pro- 
fessors of Iowa State institutions for 
selling their services to private corpo- 
rations while in the employ of the State. 

Mr. Carmichael said it was common 
practice in Iowa for the public utilities 
to employ professors of the State Uni- 
versity of Iowa and Iowa State College 
to render expert reports on generation, 





statistics. 

“If any members of either the faculty 
at the State College or at the University 
should be employed by a public utility in 
an honorable way,” Dean Williams wrote | 
in his letter to Mr. Carmichael, “I see | 
nothing reprehensible in such practice | 
so long as the employment did not in- | 
terfere with university duties. That 
such employment should prejudice any | 
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THe Uniteo Statos Daity 


President to Consider 
Merits of Bill to 


Increase Clerks’ Pay 





Revision Proposes Too 
Large Expenditure, He Be- 
lieves, But Understands 
There May Be Reasons. 





President Coolidge considers that the 
Welch bill (H. R. 6518) to provide for in- 
creases in the salaries of Government 


employes, carries in its present form a 
much larger appropriation than he thinks 
is wise at this time. 

The bill as it originally passed the 
House and carrying an appropriation of 
$12,000,000 or $14,000,000 was a reason- 
able measure, in the opinion of the Presi- 
dent, and is as far as he cares to go in 
the matter of salary increases at this 
time. The President, however, will de- 
cide the measure on its merits when it 
reaches him. President Coolidge’s views, 
as stated officially May 15, are as follows: 

The Welch salary bill, as proposed by 
the Committee, proposes a larger ap- 
propriation than the President believes 
should be provided at this time. The 
House, the President understands, had a 
bill providing for an appropriation of 
$12,000,000 or $14,000,000, which he felt 
was a reasonable amount, and is as far 
as he desires to go in the way of salary 
increases for Government employes. 


The President understands that there 
seemed to have been some reasons fo 
adding $3,000,000 or $4,000,000 to that 
sum, Now the Senate Committee 
has apparently increased the bill’s total 
by $7,000,000, a sum which he thinks is 
too large. 

When the bill reaches the President, 
however, he will, of course, as in the case 
of other bills that are laid before him 
for his approval, try and decide it on its 
merits. 





| Favoritism Is Charged in 


Buying Army Automobiles 


_ Representative Celler (Dem.), of New 
York City, in the House May 15 stated 
that the purchasing authorities of the 
Department of War were showing fa- 
voritism in the purchase of automobiles. 

Despite the fact that the revised stat- 
utes are clear in regard to the purchase 
of Government supplies, Representa- 
tive Celler said, Government specifica- 
tions for supplies are so drawn as to 
eliminate competition, which he described 
as_a violation of the Federal statutes. 

He relates the purchase of certain au- 
tomobiles by the War Department which 
he said were not made from the lowest 
bidder. 


Funds Sought to Fulfill 
Treaty Terms With Indians 





Appropriation of $109,746 to carry out 
the award made to the loyal Indians of 
the Shawnee Tribe in 1868, would be au- 
thorized by a bill (H. R. 13748), just in- 
troduced in the House by Representative 
Howard (Dem.), of Tulsa, Okla. The bill 
i referred to the Committee on Indian 

airs. 








professional opinion of faculty members 
involved seems to me quite absurd.” 

“The public utilities of Iowa consti- 
tute one of its most valued economic 
assets as they do in every other State of 
the Union,” he further said. “It is no 
more discreditable or prejudicial to pro- 
mote the welfare of public utilities than 
it is to promote the welfare of farmers 
or any other economic group.” 

_ Mr. Carmichael, in concluding his tes- 

timony, said the Committee had never 
contributed to a Presidential or Sena- 
torial election campaign. He did not 
know of any such contribution by any 
member company. 

He was succeeded on the stand by the 
assistant director of the Iowa Commit- 
tee, Rodney Q. Selby, who testified only 
regarding the issuance of press releases 
by the Committee. 

Excerpts from stenographiec tran- 
script of testimony before the Fed- 
eral Trade Commission, April 26, 
in its investigation of public utili- 
ties, will be found on Page 6 of this 
asue. 
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Shore Construction 
For Navy Considered 
By House Committee 


Admiral Gregory Urges Pro- 
vision for $300,000 for 


Construction at Anacos- 
tia Air Station. 


Miscellaneous items of the bill (H. R. 
13319), carrying authorizations of ap- 
proximately $10,000,000, for Naval shore 
eonstruction, were considered by the 
House Committee on Naval Affairs on 
May 15. ; 

The committee is taking up the bill, 
item by item, hearing the testimony of 
officers of the Navye in connection with 
the necessity of such Naval works. 

An item for the purchase of land and 
for dredging at the Navy Yard at Nor- 
folk, Va., at a cost of $65,000, was taken 
up by the committee at the outset of the 
hearing. The Chief of the Bureau of 
Yards and Docks, Rear Admiral L. E. 
Gregory, explained that the department, 
under this appropriation, desires to ac- 
quire a small tract of land of about one 
acre, at the Navy Yard, so as to permit 
the development of a turning basin for 
ships. 

Asked why such work was necessary, 
Admiral Gregory said that the width of 
the southern branch of the Elizabeth 
River at the point in question does not 
allow the safe handling of the largest 
Navy vessels into and out of the dock, 
and it is not practicable to dock the 
“Leviathan” and other large merchant 
vessels. He also explained that the 
limit upon the cost of the land is prob- 


ably high, and that the owners ask ex- | 


cessive prices. Condemnation proceed- 
ings, he added, probably will be neces- 
sary. 

Anacostia Funds Asked. 


Authorization of $300,000 for officers’ 
barracks and mess hall for the entire 
complement of the 250 officers and men 
stationed at the Naval Air Station at 
Anacostia, D. C., was asked. The sum 
$275,000 would be for the replacement 
of the temporary structures, built dur- 
ing the war. 

“They are rapidly becoming unfit for 
use, and unequal settlement has taken 
place in many of the buildings,” Admiral 
Gregory said. The remaining $25,000 
would be for a heating and distributing 
system at the Anacostia Station. 

Construction of storage facilities for 
gear at one of the dry docks at the 
Navy Yard at Philadelphia, at a cost of 
$10,000 was agreed to by the commit- 
tee without discussion. 

Provision for the construction of the 
commandant’s quarters at the Naval 
Base at the Canal Zone for $14,500 and 
$58,000 for officers’ quarters at that base, 
was taken under consideration by the 
committee. Admiral Gregory stated 
that the amount required in the bill for 
the commandant’s quarters was “hope- 
lessly inadequate,” but that the Director 
of the Budget had restricted the depart- 
ment to this figure. He explained that 
there are at present no officers’ quarters 
at the base. 


Would Increase Sum Asked. 


The Acting Chairman of the Commit- 
tee, Representative Britten (Rep.), Chi- 
cago, said that he favored raising the 
provision for the Commandant’s quar- 
ters to $35,000. He said he would make 
a motion to that effect when the bill 
was finally taken up by the Committee. 

For officers’ quarters at the submarine 
base at Coco Solo, Canal Zone, the bill 
carries an authorization of $240,000. Ad- 
miral Gregory said that at present there 


are 60 commissioned and 14 warrant offi- | 


cers attached to the Coco Solo submarine 
base, the majority of whom are married 
and are unable to reside on the station 
due to the lack of quarters. The project 
contemplates the erection of six four- 
family concrete apartments. 

Location of an administration build- 
ing at the Naval Air Station at Hampton 
Roads, Va., at a cost of $200,000, was 
considered by the Committee. The pres- 
ent administrative building is entirely 
inadequate for the officer work of the 
air station, Admiral Gregory said, and 
is located in the path necessary for 
planes to take in landing on the field 
with the wind in certain directions. The 
new building would be located out of 
the path of the planes, he said. 


Minor Items Considered. 

Minor items in the bill, involving ac- 
quisition of sites through purchase and 
exchange, at the Naval Air Stations at 
Guam, San Diego, Calif.; Governors Is- 
land; Boston Harbor, Mass.; Pearl Har- 
bor, Hawaii; and for authority to sell 
the old naval hospital at Key West, Fla., 
were considered without objection by the 
Committee. 


Change Asked in Control 
Of Military Road Policing 


The Director of Public Buildings and 
Grounds would be made responsible for 
the policing of military roads leading 
out of the District of Columbia, and un- 
der the exclusive jurisdiction of the 
“United States, for a distance of five 
miles from the District boundaries, un- 
der the provisions of a bill (H. R. 
13783) introduced in the House, May 15, 
by Representative Morin (Rep.), of 
Pittsburgh, Pa. The bill was referred 
to the Committee on Military Affairs. 








Children’s Sanatorium 
In Washington Sought 


An appropriation of $500,000 for the 
acquisition of land and the construction 
of a children’s tuberculosis sanatorium 
in the District of Columbia, would be 
authorized by a bill (H. R. 18752), just 
introduced in the House by Representa- 
tive Gibson (Rep.), of Brattleboro, Vt. 

The bill was referred to the Committee 
on the District of Columbia. 





Scientists Continue Search 


For First Pueblo Builders 


[Continued from Page 4.} 
Canyon, near Gallup, N. Mex. A slab 
house is a pit dwelling sunk to a depth 
of two or three t#et and lined with stone 
slabs. Isolated examples of slab houses 
had been found before and recognized as 
belonging to a people who preceded the 
Pueblo builders. Mr. Roberts’ discovery 
of an entire village site furnished in- 
formation which showed that the archi- 
tectural development of the true Pueblo 
had its beginning in such simple struc- 
tures, 








Increase in Capital to Expand Facilities | 
Of Federal Bar ge Line Debated in House} 





Measure Advocated to Demonstrate That Operation 


of 


Service Is Profitable; Mr. Merritt Opposes Plan. 


The House May 15 debated the Deni. 
son bill (H. R. 13512) to expand the 
facilities of the Inland Waterways Cor- 
poration controlling the Governmentaily 
operated barge line on the Mississippi 
and Warrior Rivers. 

The measure provides for an increase 
in the capital stock of the corporation 
from $5,000,000 to $15,000,000 and re- 
quires the establishment of joint rail- 
road water rates on commodities han- 
dled by the corporation subject to regu- 
lation by the Interstate Commerce Com- 
mission. 

Representative Denison (Rep.), 
Marion, Ill., explained to the House that 
the additional facilities are needed to 
complete the demonstration that inland 
waterway transportation is practicable 


{ and eventually induce private interests to 
Without joint rail | 


take over the lines, 
and water rates, he stated, private com- 
panies will not take the chances in- 
} volved in water transportation without 
| the assurance of joint rates. 


Federal Estate Tax ; 


| Bill Amended to Repeal 
Levy Now Imposed on Use 
Of Foreign Ships. 





[Continued from Page 1.] 
duce estate taxes, both declined to drop 
their amendments, but stated that 


on this point would be brief, and would 
not endanger the possibility of tax re- 
duction before adjournment. 

Minor Changes Approved. 

The minority leader of the Finance 
Committee, Senator Simmons, declared 
that he knew of no disposition on the 
minority side to discuss the estate tax 
at any length. 

The Senate 
minor changes 


next approved several 


in phraseology, 


Finance Committee, Senator Smoot 
| (Rep.), of Utah, and were unopposed. 
An amendment offered by Senator 
| Smoot to relieve Americans resident in 
! the Philippines from the American in- 
come tax laws of 1918-20, was debated 
at length. Senator Smoot said that al- 
though he offered this amendment from 
the Finance Committee he opposed it 
himself and said that it had not been 
voted upon in Committee. 

Senator Bingham (Rep.), of Connecti- 
cut, advocated relief for Americans doing 
business and living in the Philippines, de- 











claring that nationals of other countries | 
living in the Philippines are subject only | 


to Philippine taxes and not to the domes- 
tic taxes of this country. Senator Bing- 





the Philippines upon the same basis as 
an Englishman doing business 
Philippines.” 


His substitute was to make the exemp.- | 


tion proposed by the Smoot amendment 


retroactive to 1918 and adopt it as a} 


permanent policy in the future. 


Substitute Is Withdrawn. 
In the interest of obtaining a vote 
on the Smoot amendment, Senator Bing- 
ham withdrew his substitute. 


propose a similar amendment. 
; _ This announcement was criticized by 
| Senator La Follette (Rep.), of Wiscon- 
| sin, as “opening a way for the corpora- 
tions of this country doing business in 
foreign countries, to escape taxation.” 
| He said he would oppose any such al- 
teration in the national policy, though 





Smoot was defeated without a record 
vote. 


The Committee amendment striking | 


out of the House bill the section increas- 
ing by five times the present tax on 
foreign built yachts and substituting a 


section repealing the tax law now in | 


force on foreign built boats, was next 
approved by the Senate. 

The amendment to the House bill, in- 
creasing from $1 to $3, the tax on 
medical practitioners, dispensing 
cotics, was defeated. 


House Committee Defers 
Action on Motor Bus Bill 


Committee on Interstate 
and Foreign Commerce, in executive ses- 
sion, May 15, voted to defer action on 
the Parker motor bus bill (H. R. 12380), 
until the next session of Congress. The 
bill would regulate interstate commerce 
by motor vehicles operating as common 
carriers of persons on the public high- 
ways, 

More than 20 witnesses testified on 
the bill and the hearings lasted from 
April 10 to April 18. 


The House 





To Honor Casimir Pulaski 


The establishment of a commission, 
to be known as the United States Pula- 
ski Sesquicentennial Commission, to ar- 
range for the observance and commemo- 
ration of the 150th anniversary of the 
death of Casimir Pulaski, is provided 
for in a resolution (H. J. Res. 304) in- 
troduced in the House, May 15, by Rep- 
resentative Hickey (Rep.), of La Porte, 
Ind. The resolution was referred to the 
Committee on the Library. 





Pfovision for Compensation 
In Air Commerce Asked 


A bill (H. R. 18782), to provide com- 
pensation for disability or death result- 
ing from injury to employes in certain 
employments in interstate or foreign air 
commerce was introduced in the House, 
May 15, by Representative La Guardia 
(Rep.), of New York City. 

The bill would make the. provisions 
of the act entitled “Longshoremen’s and 
Harbor Workers’ Compensation Act,’ ap- 
4, all 


| 
| 
| 
Ceremonies Are Proposed 
| 
| 
| 
| 
| 
| 
| 


proved March 1927, including 
thereto, apply in respect to the disability 
or death of an employe of an employer 
| if such results from an injury occure 
| while the employe and employer are en- 

gaged in intrastate or foreign commerce, 
j , The bill was referred to the Commit- 
tee on the Judiciary, 


Discussed in Senate 


amendments that may hereafter be made | 


of | 


| Updike, Sr. 
; Subject of conference not announced. 


Opposition to the bill was expressed 
by Representative Merritt (Rep.), of 
Stamford, Conn, 

Mr. Merritt’s minority view, as ex-° 
pressed by him, is that, as the Inland 
Waterways Corporation will continue to | 
be operated by the Government, there } 
will be a constant pressure both on the ! 
corporation and on Congress to fix rates 
to suit the shippers without any regard 
to the value of the service or its costs. | 
He said that one of the reasons given | 
by the proponents of the bill is that in} 
order to attract private capital the feasi- } 
bility of profitable operation must be | 
demonstrated. i 

He said that the only Mississippi trib- | 
utary to which the bill does not apply 
is the Ohio River, the reason for which 
exception, he said, is that in consequence 
of the improvement already made on 
that river a tremendous private opera- 
tion is now going on and when it is | 
completed a line of common carriers will | 
be in operation on a large scale. j 


The President's Day 


At The Executive Offices. 
May 15, 1928, 








9a. m—Dr. Julius Klein, director of 
the Bureau of Foreign and Domestic 
Commerce, Department of Commerce, 
called to discuss foreign trade matters 
with the President. 

10 a. m.—Senators Bronson Cutting 
(Rep.), and Sam G, Bratton (Derm.), of 





| New Mexico, called to reeommend to the 
so | 
far gs they were concerned, discussion | 


President the appointment of Federal 
Judge O. L. Phillips, of New Mexico, to 
succeed Judge Walter H. Sanborn, of 


| the Eighth Circuit Court, who died last 


week, 
10:15 a. m.—Representative Ralph E. 
(Rep.), of Indiana, called, 


10:30 a. m. to 12 m—The President 
met with his Cabinet. (Cabinet meet- 





which | 
were submitted by the chairman of the | 


ham offered a substitute for the Smoot | 
amendment which was framed, he said, | 
“to put the American doing business in | 


in the | 


Senator | 
Copeland then served notice he would | 


he did not object particularly to the! 
! Smoot proposal. 
The amendment offered by Senator | 


nar- | 


ings are held regularly on Tuesdays and 
Fridays of each week). 

1:40 p. m.—President Coolidge left for 
Annapolis, Md., to attend the “Colonial 
Day” celebration there under the aus- 
pices of St. John’s College, comamemo- 
rating the Annapolis Convention of 1786 
called to consider trade relatioms and 
which led up to the framing of the 
American Constitution. 


' Homesteads Offered 
In Western States 


Former Service Men Have 
Preference in Land 
| Grants. 





| 
| 


Lands in Montana, Wyoming and 
Idaho, aggregating more than 4,000 acres 
have been opened to homestead entry by 
the General Land Office, Department of 
the Interior, with preference rights given 
to former service men of the World War, 
the Department announced in a state- 
ment May 15. The full text of the state- 
ment follows: 
| The General Land Office of the De- 
| partment of the Interior announces the 
release from reclamation, temporary and 
| stock driveway withdrawal of iands in 
the West as follows: 

About 1,500 acres in Phillips amd Val- 
ley counties, Montana, will be opened 
to homestead and desert land entry be- 
ginning June 4,71928, for a period of 92 
days to ex-service men of the World 
War, subject to valid prior settlement 
and preference rights. Filings may be 
presented by such ex-service men to the 
local land office, Great Falls, Moontana, 
during the 20 days preceding that date, 
or from May 15 to June 3, 1928, imelusive, 
All conflicts up to 9am, June 4, 1928, 
will be decided by drawing. 
| Any lands remaining unentered after 


Simultaneously Filed. 
the expiration of the 92-day period, or 
beginning September 4, 1928, will be 
open to entry under any applicable pub- 
lic land law by the general public, and 
prospective applicants may present their 
applications within the 20 days preced- 
ing or beginning August 15, 1928, and 
all applications so filed will be treated 
as though simultaneously filed. 

Large portions of the lands are in- 
cluded in a petroleum reserve; therefore 
an agricultural applicant for such land 
must waive his right to the oil and gas 
content in the land, and must file con- 
sent to take the lands subject to the 
right of any permittee or lessee whose 
rights were initiated prior to the filing 
of the agricultural application to use so 
much of the surface of the land as may 
be necessary in prospecting for and re- 
moving the oil and gas deposits with- 
out compensation to the agricultural ap- 
plicant therefor. 


; Soldiers’ Period Given. 


A soldiers’ simultaneous filing period 
will extend from May 15 to June 3, 1928, [ 
inclusive. A preference period for ex- 





| sarvice men will extend from June 4 to 


| September 3, 1928, inclusive. 


The sin- 


ultaneous filing period for the public 


_will be from August 15 to September 








| 3, 1928, 
| open to the general public on Septem- 


inclusive. The lands will be 
ber 4, 1928. 

In Wyoming 1,400 acres in scattered 
tracts in Lincoln County, Evanston land 


| district, will be opened to entry only un- 


der the homestead and desert land laws 


| by qualified ex-service men of the war 


with Germany for a period of 91 days 
beginning June 18, 1928. Applications 
ot ex-service men may be presented at 
the local land office at Evanston any time 
withn 20 days prior to that date. On 
and after September 18, 1928, any of 
the land remaining unentered will be 
subject to appropriation under any pub- 
lie land law applicable thereto by the 
general public. A portion of the land 
involved is embraced in a phosphate re- 
serve and is therefore subject to entry 
under the conditions applicable to lands 
so reserved. 

In Idaho 1,200 acres in Oneida County, 
Blackfoot land district, will be opened 
to entry only under the homestead or 
desert land laws by qualified ex-service 
men of the war with Germany for a pe- 
riod of 91 days beginning May 31, 1928. 
Applications of ex-service men may be 
presented the local land office at Black- 
foot at any time within 20 days prior to 
that date. On and after Augrust 30, 
1928, if the land is unentered, it will be 
subject to appropriatio under any pub- 
lic land law applicable thereto by the 
general public. | 








—<—<——— 
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Committee Meetings | 
of the | 
Senate and House 


May 16, 1928. 





Senate 
Special committee on campaign ex- 
penses, hearing, 10 a. m. ’ 
Agriculture and Forestry, hearing 
on the Ransdell net weight cotton bill, 
10 a. m. | 


Foreigm Relations, executive, 10:30 
a, m. 
Interstate (Commerce, hearing, coal 


conditions, 10:15 a. m. , 
Naval A ffairs, subcommittee, hearing, 
§-4 disaster, 10 a, m. | 


Insulax Affairs, hearing, several bills, 
10:30 a. am. 

Naval AXffairs, hearing, 
struction, 10:30 a. m. 

Public Buildings and Grounds, hear- 
ing, National Conservatory of Music, 
10:30 a. ma, 

Agricultural, hearing, shipment of 
cotton in interstate commerce, 

Judiciary, exccutive, 10:30 a, m. 

Bankinsx and Currency, hearing, 
Strong bill, 10:30 a. m. 

For ea@etion token by the Commit. 
tees of Hoth Houses and for detailed 
news Of Congress see the celassifica- 
tion i Che News Summary on Page 
11. For bills introduced, reported 
from the Committee or passed, see 
Page 72. 


House | 


shore con- | 





Foreig Service to Study 
Labor Conditions Proposed 


The appointment of labor attaches and 
assistant labor attaches, uneder Foreign | 
Labor Service of the United States, to | 


: WEDNESDAY, MAY 16, 1928 


promote labor and industry in the United 
States by acquiring amd diffusing infor- 
mation regarding labor and industry in 
foreign countries, is provided for in a 
bill (H. R. 13790) <aimtroduced in the 
House, May 15, by Representative Welch 
(Rep.), of San Francisco, Calif. The 
bill was referred to the House Committee 
on Labor. 








House Gets Sugoplementary 
Data for Deficiency Bill 
Suppementary estimates for inclu- 


sion in the coming general deficiency 
bill just submitted to the House by the 


Budget Bureau includes: 


To pay judgments rendered by the 
Court of Claims, $1,050,262, For the 
Department of Justice, salaries, ex- 
penses, etc, $365,222, Federal Radio 
Commission, $134,400, for salaries, and 
other expenditures. 

For the Immigration Bureau, Depart- 
ment of Labor, $50,000, for expenses 
of regulating inmigeration. ‘ 

For the Department of Agriculture, 


| to establish a Rear River, Utah, migra- 


tory bird refuge $200,000. 

To pay judgments against the Treas- 
ury Department, $26,021. For the 
United States District Courts, under 
the public vessels act, against the De- 
partments of Labor, War and Navy, 
$75,438, 

To pay judgments against the De- 
partments of Justice, War and Navy, in 
special cases, $85,421. To pay judg- 
ments against the Wax Department, un- 
der the Lever Act, $128,202. 

For the relief of contractors, as ad- 
justed by the Secretary of the Navy, 
$85,833. 

To pay damages to privately owned 
property by collision ~with Naval vessels, 
$1,149. 
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Great Britain Asks Time 
To Confer on Arbitration 











No arbitration treaty can be signed 
with Great Britain for about six months, 
due to the fact that the Foreign Office 
requires this time to consult with the 
dominions. Notice of the 
delay has been 
tary of State, Frank B. Kellogg, by the 


British Ambassador, Sir Esme Howard, | 


it was stated orally May 15 at the De- 
partment of State. 

Sir Esme Howard asked for an ex- 
tension of the present Byrce-Root 
Treaty, which expires on June 4, 1928, 
it was stated. Secretary Kellogg in- 
formed him, however, that the treaty 
could not be extended, but a 
treaty to cover the intervening period 
might be sigmed and sent to the Senate 
for ratification. 





House Bill for Promotion 
Of Navy Officer Reported 


Promotion of Lt. Comdr. Edward Ells- 
berg, Naval Reserve, to the rank of com- 
mander, Naval Reserve, in recognition 
of his meritorious services in the rais- 
ing of the submarine 8-51 is 
in the Cellea bill (H. R. 7495), as 
amended, and vYeported favorably by the 
House Committee on Naval Affairs on 
May 15. 

The bill also provides, as 
for recognitionm of the services of Lt. 
Henry Hartley and Chief Boatswain 
Richard E. Hawes, for their services in 
the salvaging of the S-51. Lt. Hartley 
would be raised 35 numbers on the list 
of lieutenants in the Navy, and Boat- 
swain Hawes to the rank of ensign in 
the Navy. 

The bill, as ovriginaliy drawn, provided 
that the President be authorized to ap- 
point Lt. Comdr. Ellsberg to the rank 
of rear admiral, upper half, 


amended, 





prospective | 
conveyed to the Secre- | 


separate | 


provided | 
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| 
| Congress 


| Hour by Hour 


May 15, 1928. 





Senate 
12 m. to 1 p, m—Debate on prohibi- 
n. 
™ p. m. to 2 p.m—Continued debate 
on prohibition. 5 
2p. m. to 3 p.m—Continued debate 
on prohibition. Debate on ammendments 


to the tax bill. : 
3p. m. to 4p. m—Continued debate 


on amendments to the tax bill. 





4pm. to 5p m.—Continued cons 
sideration of the tax bill. i 
| 5 p. m. to 5:45 p. m.—Considered 


without action the conference report on 
the merchant marine bill. 


11 a, m 


5:45 p. wm. —Recessed until 
. | May 16. 
| House 
| 42m. to 1 p.m—Adoptd conference 
report in Navy Department appropria- 
| tion bill. Rules presented for considera- 
tion latex on, for Boulder Dam and 


Congressional reapportionment bills as 
privileged legislation. 

Lp. m. to 2 p.m—Representative Cel- 
ler (Dem.), of New York City, in speech 
criticized contract awards by the War 
Department. Resumed consideration of 
convict labor products bill wender five- 
minute rule. 

2p. m. to 3 p. m—Continued consid- 


eration of the convict labor products 
bill. 
| 3p. m. to 4 p. m—Continued come 
sideration of the convict labor products 
bill, 
| 4p. m. to 5 p.m—Continued consid- 
j eration of the convict labor products 
bill. 

5 p. m. to 5:35 p. m—Comntinued de- 
| bate on the barge line bill. 
| 5:35 p. m—Adjourned wontil noon 
] May 16. 
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years of service 


Body by Fisher 


Zs only a slaving potnt 


for BUICK~ Skilled engineering 


and rugged construction makeit 
the m20st Curable of motor cars! 


Keep in mind, when buying: your 
new car, that more than three- 
quarters of all the Buick car's pro- 
duced in the last twenty-five years 
are still serving their owners. 


Buick endures—Buick stays young 
—Buick stands up and giwes its 
best over a Longer period than any 
other car — because it is desi 
engineered and built in the better 
Buick way. 


Anextra- 
frame — Buick’s world-famous 
Sealed Chassis and Triple-Sealed 
Engine — and the most nearly pet- 


SED \NS $11 


gned, 


rugged double -drop 


All Buick models have Lovejoy Hydraulic shock 
absorbers, front and rear, as standard equipment 


95 to $1995 |» 


Youll prefer Busick because it 
leads in beauty and luxury: and 
you’ Il prefer it, too, because it is 
the most durable of cars — and 
therefore the most paying invest- 
ment. 


COUPES $ 1 195 to $1850 ’ 


fect oiling system ever developed 
—endov it with an unrivaled 


ability to “keep om keeping on.”’ 


Day-after-day dependability is the 
normal thing with Buick. Flawless 
operation is a matter of course. 
100,000 miles is only a starting 
poimt in Buick’s long career of 
service, 





SPORT MODELS $1195 to $1525 


All prices f. 0. b, Flint, Mich., geovernment tax to be aaedded. TheG. M. A. C. finance plan, the most desirable, is available 





BUICK MOTOR COMPANY 


Division of General Motors Cor poration 


FLINT, MICHIGAN 


WHEN BETTER AUTOMOBILES ARE BUILT. ~.BUICK WILL BUILD THEM 
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*Chims Axe Confined 
To Specified Material 



































Are Invalid as Too Board 
a To Define Invention. 





* Houanp FUuRNitTuRr COMPANY, PETI- 


TONER, V. PERKINS GLUE COMPANY. 
No. 285. Supreme COURT OF THE 


Unitep STATES. 
+ Claims 28, 30, and 31, of Perkins Re- 
&. issucd Patent 13.456, for “starch glue and 


a method of making it,” were held to be | 
claims | 


invalid and not infringed. The 
were held to be too broad to define the 
jnvention because they were for a starch 
glue having substantially the properties 
~ of animal glue, without statin the proc- 


ess used Or the particular type of glue | 


base employed. 


Patentee may not, by claiming a pat- | 


ent on the result or function of a ma- 
= chine, extend his patent to devices or 


mechanisms not described in the pat- 
ent, it was stated. 
On writ of certiorari to the_ Circuit 


Court of Appeals for the Sixth District. 

M.. Justice Stone delivered the opin- 
jon of the Court, which follows in full 
text; E a! 

Respondent brought this suit in the 
district court for western Michigan, to 
enjoin infringement of the Perkins Re- 
issued Patent No, 13436. So much of 
the judgment for the defendant, peti- 
tioner here, as held the product claims 
of the patent not infringed by respond- 
ent’s product, Was reversed by the court 
of appeals for the eighth circuit. Per- 
kins Glue Co. wv. Holland Furniture Co., 
18 Fed, (24) S87. The court of appeals 
for the sixth circuit, Perkins Glue Co. 
v. Gould Manufacturing Co.. 292 Fed. 
596, and the court of appeals for the 
second circuit, Perkins Glue Co. v. Stand- 
ard Furniture Co., 287 Fed. 109, had 
previously held the patent not infringed 
by the same product. This court granted 
certiorari. 275 U.S—. ; 

(Other cases involving the patent in 
suit are Perkins Glue Co. v. Solva Water- 
proof Glue Co., 233 Fed. 792; Solva 
Waterproof Glue Co, vy. Perkins Glue 
Co., 251 Fed. 64; Perkins Glue Co. vi 
Hood, 279 Fed. 454; Perkins Glue Co, 
v. Holland Furniture Co, 279 Fed. 407; 
Perkins Glue Co. y. Standard Furniture 
Co. 279 Fed. 458; Perkins Glue Co. v. 
Gould Mfg. Co., 280 Fed. 728; Perkins 
Glue Co. v. Crandall Panel Co., 294 Fed. 
155.) 


First Successful Glue 
Of Type Made by Perkins 


The patent is entitled “A Patent for 
Starch Glue and a Method of Making 
It.’ Perkins was the first to make suc- 


cessfully a starch glue suitable for wood | 


~-veneering and similar uses. Glue made 
from animal substances, known as ani- 
mal glue, has long been In common use 
as an adhesive and is especially adapted 
to use in wood veneering, in which thin 
*““shects or layers of wood are fastened 
together by the use of an adhesive bond- 
Sing material. 
* The characteristic qualities of animal 
** xlue, making it peculiarly suitable for 
s that use. are a low absorptiveness of 
** water an ‘ : ; 
‘fluidity, facilitating its application by 
= mechanical means, high elasticity and 
agreat tensile strength A high water 


content, characteristic of other adhesive ! 


warps the 


®* preparations, delays drying, i 
, too little 


s wood and when dry leaves 


**bonding material to secure the requisite | 


* strength. In practice animal glue is 
tSmade suitably fluid for use im wood 
‘“veneering by the addition of a critically 
esmall amount of water, three parts by 
“weight to one of glue. 





?. Long before Perkins’ experiments, ad- 
ahesive paste or mucilage made from 
}starch was well known. The Gerard 


«*Patent (1874. Belgian, No. 54869 and the 
~Domemann Patent (1895, French, No. 
239781) described a process of producing 
danadhesive or glue by dissolving starch 
finasolution of caustic alkali. The suit- 
ability of starch as a glue base in this 
,und otk processes depends upon its 
absorptive quality which varies 
1¢ starch of different plants, and 
i under varying conditions with the starch 
teof the same plant, 
Because their high 
Pition, glues produced fro 











i" 








of water absorp- 


starch, before 


“ 
. 








* Porkins, Were too viscous and hence re- 
gquired too large an admixture of water | 
*foruse successfully as a Wood veneering | 
yglu. The controlling difficulty to be 





of a starch 

was what 
large water 
correspond- 


overcome in the development 
‘glue suitable vene 
*fmay be called the n 
eubsorptive quality ot 
i ] 1 : 
ting to the viscosity of the ultant glue, 
*a reduction of the one effecting a redue- 


»tion in the other. 






tor 





’ 
> It has long been known that the vis- 
‘cosity or the water absorptive quality 

) 


Hof starches may be reduced by chemical 
sitreatment known as degeneration i 
twhich changes in the arrangements of 
ithe aoms iam the starch melocules are 
‘affected by use of acatalytic agent. 

* In 1906 Gerson & Sachse (German, 
*'No, 167275) patented a process for the 
*preparation © f a starch base 
;manufacture by degenerating starch by 








sence of an alkali, But the resultant 
*not suitable for use in the wood-working 
‘trades. To make it sufficiently fluid for 
convenient use required too 
-admixture of water, four parts or more 


‘to one of glue, so that the wood was 


sufficiently tenacious to be used success- 
fully as a substitute in that manufacture 
for animal glue. 

Product Replaces 

Animal Glue 

+, The Perkins patent described a process 
for making glue from starch and a re- 
lsultant product “as good as animal glue,” 
{which will have the great practical ad- 
evantage that 
ffor the same purposes as the best animal 
} lue.” 

i, The process consisted of 
'The basic material was a 
setarch, preferably starch made from the 
Weassava root, and the first step was con- 
dcerned With its conversion or degenera- 
Elion so as to make a “glue base” with 
Mower water 
‘Nintreated starch. This was to be accom- 
plished by combining the basic raw mate- 


two steps. 












' 
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Supreme Court Holds Three | 


d a consequent high degree ot ' 


for glue | 
'the use of ox idizing agents in the pres- | 


glue from this and other processes was | 
large an |! 


warped and when dried the glue was not ; 


it may be practically used | 


| 
suitable raw 


absorptivity than ordinary ! 


. Patents 


Patent May Not Be Exxtended to Cover 
= All Products Having Identical Functions 








o— > 
rial with oxidizing agents and subject- | 
i 


i. ‘ 
| Maker of Starch Glue 
ing them to heat. The method was that 

described in the Gerson & Sachse patent | 
| and wes not new. 

The characteristic feature of this first : aia ae 
step as described by Perkins was not the | Different Material from 
manner of degeneration but its degree. | 
The degeneration of the raw Cassava 
starch was to be carried to a point just 
short of its conversion into dextrine, a | 
| soluble starch, Which, because of that| of the view of the court below that the 

property is of little value in glue manv- | effect of this decision was to 
‘facture. The patent in its re-issued 7 , 
form. stated with precision the particu- 
| lar degree to which the water absorptive | 
| properties of the starch might be re- 
| duced in the preparation of a suitable 
glue base and described with particular- 


Of Respondent Was Used 
By Petitioner. 








sustain 


uct, the glue described in claims 28, 30 
and 31, as distinguished from the inter- 
mediate product which was the resultant 
of the first step and was found to be old, 


| ity tests (the “9 to 1 boil up” test and | 

the 170-degree test) for ascertaining and that the product claims thus upheld 

when that stage of degeneration had) included a starch glue having substan- 

been reached. tially the properties of animal glue | 
The second step in the process con- whether made by the employment of 


both steps of the compound process or 
not. 


Disclaimer Was Filed 
On Claims for Base 


As a result of this decree the plaintiff 
filed a disclaimer of all the claims for 
the glue base itself and all those for the 
first process step. It also disclaimed 
from the second process step “any proc- 
ess of making glue, excepting where the 
starch or starchy product or carbohy- 
drate subjected to the process, is degen- 
erated to the extent described (in the 
patent), where the process results in the 
good as animal glue described” in the 
patent. 

Again we assume that the court below 
was right in saying that the effect of 


sisted in the treatment of the glue base, 
as prepared by the first step, by the 
addition of three parts or less of ‘water | 
by weight to one of the glue base and | 
a specified percentage of cellulose solvent 
such as caustic potash. This process was 
described by the Gerard and Dornemann 
patents and was not new. The funda- 
mental ideas of the process patent might 
be expressed in simple terms as follows: | 
Glue made by dissolving ordinary starch 
in an alkaline solution of three parts of 
water (the quantity with which the 
wood-working industry is accustomed) is 
| too thick. Glue made from over-degen- 
erated starch is too weak. Between the | 
extremes there is a range of degenera- | 
tion within which the starch base, when 
dissolved in caustic potash, will produce 
glue of ample fluidity without loss of 


tensile strength or other qualities char-| the disclaimer as to the second step 
acteristic of animal glue. claims was to limit them to a process 
where the material with which the sec- 


The product patent, of which more will 
be said presently, was for the resultant 
glue, in substance for a starch glue hay- 
ing substantially the properties ani- 

'mal glue. 


Three of 38 Claims 
| OF Patent Are in Issue 


The patent has 38 claims, divisible into 
groups. One group covers the process 
of producing the degenerated starch glue 
base, the first step process, already de- | 
scribed. One group embraces the glue 
base product produced by the first step 
process. Another group includes the 
process of dissolving the starch base, 
by the use of alkaline solvents, the sec- 
ond process step; another, the rd Bnal | 


ond process step begins is any starch 
in fact degenerated to the point neces- 
sary to produce the result at which the 
second process step is aimed, whether 
the degeneration is effected by the first 
step or other artificial process or the 
suitable starch is a natural agricultural 
product, sufficiently degenerated without 
chemical treatnfent and purchaseable in 
commercial quantities. 

The second step process as narrowed 
by the disclaimer consists in the selec- 
tion of a starch suitably degenerated, 
no matter how, and the treatment of it 
with an alkali as in the Gerard and 
Dornemann patents, but by the terms of 
the disclaimer only such starches are 
suitable, that is to say, fall within the 
range of selection, which, when treated 
by the second step process, will produce 


of 


tion of the two process steps and finally 

the group with which we are now con- 
cerned is based upon the ultimate prod- 
uct, the glue itself. Three of the claims | 

; embraced in this ultimate product group | 
are the only ones now in suit, 28, 30 and | 
31. They are as follows: 

“28. A glue comprising cassava car- | 
bohydrate rendered semi-fluid by diges- | 
tion and having substantially the prop- ! 

| erties of animal glue.” 

**30. A wood and fiber glue formed of 
Se) Seen el ot eae a | som anemic s stu ake ot 
or less by weight of water and alkali| ural agricultural product having a low 
metal hydroxid.” | water absorptiveness and other charac- 


“ba. : wood and fiber a 
ing amylaceous material as a base dis- Tae és a 
| solved without acid in about three parts - Bees ie phen ~ tes what ae effect 
of water or less, and being viscous, semi- | old Sas mbt - th second ith ore 
fluid and unjellified.” Pe: et or § — — With three 
Of these the broadest in terms is No. oo per aimee 
28, but it appears that a glue thus com- Sie tania eel oe ted 
posed will not have “substantially the }oatcd. producec a I ‘ ox neat ane 
properties of animal glue” unless con-} {00 -°S7 — yeee 1 eve When 2 cee 8 
taining only the small amount of wa- wer aly S heavier than animal glue, but 
ter specified in Claim 30. We may take | Which, is used commercially as a substi- 
it also that an article which is ‘“‘wood 
| and fiber glue” as described in the speci- 
fications will be “‘wiscous, semifluid and 
unjellified” as described in Claim 31, and 
will also have substantially the proper- 
| ties of animal glue as specified in Claim 
| 28, so that in point of substance the 
; product claims in suit are for a starch | 
| glue which, combined with about three | 
' parts or less by weight of water will 
have substantially the same properties 
as animal glue. 

With respect to the other or non-| 
product groups of claims respondent, in 
consequence of earlier litigation, has 
filed a disclaimer. Brief reference must 
be made to both the litigation and the | fined by the patent, not satisfying the 
disclaimer. The respondent brought an} tests laid down in the patent for as- 
infringment suit in the northern Mis- | certaining whether the appropriate stage 
trict of Illinois against the Solva Com-! for degeneration has been reached for 
pany, asserting an infringement of ! 
claims in each of the five groups by the 
| product of that company, comprising | 

im part at least a raw cassava starch | 
glue base which for present purposes, 
| may be taken as_ identical with the 
product of the petitioner. 


Di ffering Vieres Taken 
On Effect of Decision 


Upon appeal to the seventh —§ circuit 
court of appeals, Solva Waterproof 
Glue Co. v. Perkins Glue Co., 251 Fed. 
64, that court rendered an opinion, in 
some respects obscure, which has given 
rise to widely differing views as to its | 

| effect. In considering the present ques- 
tiom we may assume that the court be- 
low was right im saying of that opin- 
5 oan’: 


ing. The use or function of the result- 
ant glue is made the measure or test 
of the choice of its ingredients. 
Apparently no brand of raw starch 
which Perkins could procure in commer- 
cial quantities when conducting his ex- 
periments could be used as a glue base 


| first step. But it appears that the de- 
fendant has been able to purchase in 


| glue base, Beginning with this starch 


tially the qualities 


é of animal glue. 
Whether the result 


may be attributed 


due to changed methods of cultivation or 
manufacture, or in some measure to pe- 
culiarities of petitioner’s dissolving op- 
eration does not appear. 

Starch Used by Petitioner 
Does Not Meet Tests 


Petitioner contends that the raw starch 


ture of its product has high water ab- 
sorptive qualities above the range de- 


contention has bearing only upon the 
broad product claims which are the sub- 
, ject of the present suit, 

It is the contention of the respondent, 
and the court below held, that its prod- 
uct claims 28, 30 
broad enough, as stated, to cover the pe- 
titioner’s product, are valid and that all 
starch veneering glues, at least when 
mixed with three parts of water or less, 
having substantially the properties of 


made by Perkins’ process or otherwise 

We take it, as the respondent argues, 
that product patents or patents of com- 
positions of matter are distinct from 
patents of the process by which the 
product may be produced. 
if sufficiently described, may exist and 
be sustained independently of the latter. 
Rubber Company Goodyear, 9 Wall. 


**It held that the claims to the first 
step of the process, and to the product 


bie 
resultant thereform—the glue base— | 729. . iailen <i - Talki 

on u eas 788; Leeds & Catlin v. Victor Talking } 
were anticipated by Gerson & Sachse, | Machine (o., 213 U. S. 301, 318. be 
and hence that the glue base as a prod- non DEAE 


n . ‘ Hence any narrowing of process claims 
uct and asthe foundation of the second ea ae F 


step in Perkins’ process, was am old and 


1 claims. So much of the claims as is save 
unpatentable product. It found that a ave 


Aten ; it | froma the second step of Perkins’ process 
Perkins’ glue had the novelty and merit | after the disclaimer and referred to here 


-—laimed for i staine > ¢laims : ae 
claimed for it. It sustained the claims | as a process claim is, in fact, only the 
| to the compound two-step process, and | 


to some extent xt least, the claims to ! 


€ 2 uct, independently of the chemical 
a —— pr naan, and =e sus- | process of producing it. 
a Caims. to the second-step pro-| Jt was necessary that the Perkins’ | 


cess. \o attention was paid to any dis- | 
tinctions in the different kinds of solva 
base that were involved. 

**Its treatment of the process claims 
to the second-step process is open to 
the interpretation—and we think it the 
right one—that the court considered 


description of the ingredients entering 
define the patent, Grant v. Raymond, 6 
Pet. 218, 247; Wood v. Underhill, 5 How. 
1, 5; Tyler v. Boston, 7 Wall. 327, 330; 
those claims broad enough to cover the | Bene vy. Jeantet, 129 U. S. 683: Howard 
specified treatment as applied to any! v. Detroit Stove Works, 150 U. S. 164, 
starch base however high in wiscosity,| 167, and carry it beyond the previous 
and employing water to any extent, and | development of the art. Had Perkins 
even though the product would not ap- | claimed only a glue made of starch dis- 
proximaie Perkins’ glue; and_ hence | solved in three parts of water with an 
thought them invalid. If that views is; alkali, he would not have advanced be- 
correct they were too broad. At the! yond the Gerard and Dornemann patents 
conclusion of its opinion the Court said | and subsequent practice. As his patent 
that the decree ‘below sustaiming the | discloses, it was weli known that ordi- 


claims for the glue base and [first | nary starch treated in this matter pro- 
step] product, and for the so-called | duced a thick glue unsuitable for wood 
second step as such, is reversed, and} veneering if made with threé parts of 


| 
that part of it which upholds the claims | 
of the patent for the final process and | for 
} the resultant product is afirmed.’” | parts or more of water. 


| We may assame also the correctness | 
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Cleared of Infringing 


That | 


| broadly the claim to the resultant prod- | 


a glue _as good as animal glue for veneer- | 


Zoning Ordinance 





combination of his first and second step 
processes, with which we are not now 
concerned, was that by the use of a par- 
ticular kind of starch as an ingredient a 
new. composition of matter was made | 
for which he claimed his patent. Some | 
| description of this product was obviously 

| essential to patentability and Perkins in 
| the reissued patent sought to meet this 


| necessity in two ways. One was to de- | Inclusion in Restricted Area | 
| scribe the product by describing its char- 


its char-| Must Bear Relation to Wel- 
| acteristic ingredient with particularity. | : _e¢ 
| If we look at the specifications, as we | fare of Inhabitants, Su- 


may, he did this by indicating the range | ’ . 
| of Water absorptivity, or stated in an- preme Court Holds. 
| other way the degeneration, of the starch | 
| ingredient in Perkins’ glue. 


| Petitioner's Product 





Disposition of Land | 
By Zoning Ordinance | 
Not Constitutional 


SAUL M. NECTOW, PLAINTIFF IN Error, | 
v. City OF CAMBRIDGE, MASS. AND IN- 
SPECTOR OF BUILDINGS OF THE CITY OF 


| J 7 CAMBRIDGE, JEREMIRAH F. DOWNEY. 
| Does Not Infringe No. 509, SUPREME COURT OF THE | 


As described the starch ingredient fell | 
short of dextrine or soluble starch, but 
| was of lower Water absorptivity than | 

petitioner’s glue base. The glue made 
| of this ingredient within the specified | 
| range was a new product. This was in- 
| vention of a new “composition of matter 
and was the real contribution Perkins 
made tothe art. As such it was entitled 
to the protection of a patent but as thus | 
described and limited petitioner’s product 
does not infringe. 

To so describe the product is not, as 
the court below seemed to think, a limita- 
tion of product claims by reference to 
process claims. A patentable process is 
a method of treatment of certain mate- 


UNITED STATES. 

The disposition made by a zoning ordi- 
nance of the land of the plaintiff in error 
Was held by the Supreme Court to be 
repugnant to the Fourteenth Amendment 
to the Federal Constitution. 

The finding of the master, confirmed 
by the court below, was that the health, 
safety, convenience and general welfare 
of the inhabitants of that part of the 
city affected will not be promoted by 
the disposition made by the ordinance 
of the property. It was also shown 
that the inclusion of the land within the 
restricted area was not indispensable to 
| the general plan of the zoning tegula- 








| 


rials to produce a particular result or | tons, and was seriously and highly in- 
product. Cochrane y. Deener, 94 U. S, | JUtIOus, . 

| 780. The description of one does not | The court held that on these facts 
necessarily embrace the other. Either | the action of the zoning authorities 
| or both may be patentable. But here | COMes within the ban of the Fourteenth 


Amendment and can not be sustained. 


| we are concerned only with the choice of | A. wee . 
In error to the Supreme Judicial Court 


one ingredient of the product. | T 
There can be no description of a com- | oa _ of Massachusetts. f the 
position of matter without some designa- le he ieli . aaa — a ladiee S th : 
| tion of its ingredients, If the selection | na” inca Pee ee 

{or choice or designation of an essential | and, follews: 
ingredient of a composition of matter 
may be referred to, inaccurately as we | 
think, as a process, the “process” is one | 
inseparable from the composition itself. 
The description of one necessarily limits ; 
the other. Hence the patent of the | 
product cannot extend beyond a product 
having the designated ingredient. See | 
| 


City Zoned in Districts. 
A zoning ordinance of the City of 
Cambridge divides the city into three 
kinds of districts: residential, business | 
} and unrestricted. Each of these districts 
is subclassified in respect of the kind 
of buildings which may be erected. The 
ordinance is an elaborate one, and of the | 


! 
| 
| 
> - en > > > : ee es > Tr @ ; 
Pow der Co. v. Powder Works, 98 U. S.| same general character as that consid- 
126, 137; Bene v. Jeantet, supra; Good- 
year Dental Vulcanite Co, v. Davis, 102 
Us Ss. 222; 
| 


ered by this court in Euclid v. Amber 
; Co., 272 U. S. 365. (The United States 
| Daily, Yearly Index Page 3273, Vol. I.) 
Perkins’ second way of describing the | 

starch ingredient of his product was in | 
| terms of the use or function of the 

product itself. The chosen starch ingre- 
; dient was to possess such qualities that 

when combined with three parts of water 
| and with alkali it would produce a prod- 
| uct *‘as good as animal glue” for veneer- 
| ing, or having the properties of animal 
glue, these properties being described in 
terms of its functions. The ingredient 
| was thus described, not in terms of its 
; own physical characteristics or chemi- 
cal properties or those of the product, 


In: its general scope it is conceded to be 
constitutional within that decision. The 
land of plaintiff in error was put in 
district R-3, in which are permitted only 
dwellings, hotels, clubs, churches, schools, 
philanthropic institutions, greenhouses 
and gardening, with customary incidental 
accessories. The attack upon the ordi- 
nance is that, as specifically applied to 
plaintiff in error, it deprived him of his 
property without due process of law in 
contravention of the Fourteenth Amend- 
ment. 

The suit was for a mandatory injunc- 
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SULTAN RatLway & TIMBER COMPANY, 
PLAINTIFF IN ERROR, V. DEPARTMENT 
or LABOR AND INDUSTRIES OF THE 
STATE OF WASHINGTON, ET AL.; 
EcLIPse MILu CoMPANY, PLAINTIFF IN 
Error, V. SAME. Nos. 274 AND 275, 
SUPREME CouRT OF THE UNITED 
STATES. 

An order of a State bureau requiring 


each of the plaintiffs from time to time 











within the meaning of that section, and 
therefore our purisdiction is invoked in 
the right mode, John P. King Manu- 
facturing Co. v. Augusta, just decided 
(Yearly Index Page 702), and cases there 
cited. 

The order requires each of the plain- 
tiffs from time to time to report the 
number of men employed by it in the 





without the artificial degeneration of his | 


| teristics making it suitable for use as a | 


tute for it and which, for present pur. | 
poses, may be taken as having substan- | 


wholly to reduced viseosity of the starch, | 


selected and used by it in the manufac- | 


the employment of the second step. As | 
the process claims are not before us this 


and 31, concededly | 


animal glue, infringe the patent whether | 


The former, | 


is not necessarily a narrowing of product | 


choice of an ingredient of the glue prod- | 


patent, so far as it is a patent of a com- | 
position of matter, should contain some | 


into the composition which would both | 


water, and thin glue not strong enough } 
wood veneering if made with four | 


Perkins’ real invention, apart from the ! 


but wholly in terms of the manner of 
| use of the product. 


Any glue made of a starch base, what- 
| ever its composition, water absorptive- 
| ness_or other properties, combined with 

alkali and three parts of water, which 
| has substantially the properties of ani- 
mal glue, or is as good as animal glue 
for use in the wood-working trades, is 
claimed as Perkins’ glue. Thus the in- 
ventor who advances the art by discov- 
ery that a certain defined material may 
| be combined in a product useful for cer- 
tain purposes seeks to extend his monop- 
| oly to any product which may subse- 
quently pe made from materials not 
within any defined range described in 
the patent, hut which is likewise useful 
for those purposes. 


Claims May Cover 
| Only Specified Material 


| But an inventor may not describe a 
particular starch glue which will per- 
form the function of animal glue and 
then claim all starch glues which have 
| those functions, or even all starch glues 
made with three parts of water and al- 
kali that do not have those properties. 
See The Incandescent Lamp Patent, 159 
U. S. 465, 472. Revised Stat., Section 
4888, requires that the patent shall con- 
tain a description of the invention “and 
of the manner and process of making, 
! compounding, and using it, in such full, 
clear, concise, and exact terms as to 
enable any person skilled in the art con- 
nected, to make, construet, compound 
; and use the same.” 
One attempting to use or avoid the use 
of Perkins’ discovery as so claimed and 
described functionally could do so only 
after elaborate experimentation. Re- 
spondents say that laboratory tests 
would be insufficient and that “the best 
and probably the only satisfactory test 
is to try it out On a large scale in a fur- 
niture or veneering gluing factory.” A 
| claim so broad, if allowed, would operate 
to enable the inventor who has discov- 
ered that a defined type of starch an- 
swers the required purpose to exclude 
others from all other types of starch and 
so foreclose efforts to discover other 
and better types. The patent monopoly 
would thus be extended beyond the dis- 
| covery and would discourage rather than 
promote invention, The Incandescent 
Lamp Patent, supra, 476. 


That the patentee may not by claim- | 


| ing a patent on the result or function 
: of a machine extend his patent to devices 
or mechanisms not described in the pat- 
ent is well understood. O'Reilly v. 
Morse, 15 How. 62, 112, 113; Knapp v. 
Morss, 150 U. S. 221, 228; Electric Sig- 
nal Co. v. Hall Signal Co., 114 U. S. 


19 Wall. 287; 


v. Medart, 158 U. S. 68. 


Respondent argues that this principle, 

| applicable to machine patents, is inap- 
plicable to a patent for the compositon 

of matter which is always a result of a 
process and concededly is patentable as 
such, but the attempt to broaden prod- 
uct claims by describing the product ex- 

clusively in terms of its use or function 
is subject to the same vice as is the at- 
tempt to describe a patentable device 
As 
2a description of the invention it is in- 
would extend 
See 
Vv. 

Badische Anilin & Soda Fabrik, 111 U. 
293; The Incandescent Lamp Patent, 
supra; Matheson vy. Campbell, 78 Fed. 
Mesta 


or machine in terms of its function. 


sufficient and if allowed 
the monopoly beyond the invention. 
Bene v. Jeantet, supra; Cochrane 


Ss. 


910; American Adamite Co. 
Machine Co., 18 Fed. (2d) 538. 
ESo far as 


Vv. 


three product claims now 
patent is subject to the same vice, 
| versed. 

_ May 14, 1928. 


87; Westinghouse y. Boyden Power Brake 
; Co., 170 U. S. 537; Mitchell v. Tilghman, 
Fuller vy. Yentzer, 94 U. 
S. 288; Ridson Iron & Locomotive Works 


) respondent seeks to en- 
large its product patent by subordinating 
the patent description of the starch in- 
gredient which the patentee used, and 
which respondent does not use, to the 
vague and indefinite description in the 
in suit, the 
Re- 


tion directing the city and its inspector 
of buildings to pass upon an application 
of the -laintiff in error for a permit to 
erect any lawful buildings upon a tract of 
land without regard to the provisions 
of the ordinance including such tract 
within a residential district. The case 
was referred to a master to make and 
report findings of fact. After a view 
of the premises and the suxrounding ter- 
ritory, and a hearing, the master made 
and reported his findings. The case came 
on to be heard by a justice of the court, 
who, after confirming the master’s re- 
port, reported the case for the determi- 
nation of the full court. Upon consider- 
ation, that court sustained the ordinance 
as applied to plaintiff in error, and dis- 
missed the bill. —Mass.—. 


Statement of Facts. 


A condensed statement of facts, taken | Works, 274 U. S. 325, 328, (The United 


from the master’s report, is all that is 
necessary. 
was enacted, plaintiff in error was and 
still is the owner of a tract of land 
containing 140,000 square feet, of which 
the locus here in question is a part. The 
locus contains about 29,000 square feet, 
with a frontage on Brookline street, ly- 
ing west, of 304.75 feet, on Henry street, 
lying north, of 100 feet, on the other 
land of the plaintiff in error, lying east, 
of 264 feet, and on the land of the Ford 
Motor Company, lying southerly, of 75 
feet. The territory lying east and south is 
unrestricted. The lands beyond Henry 
street to the north and beyond Brookline 
street to the west are within a restricted 
residential district. The effect of the 
zoning is o separate from the west end 
of plaintiff in error’s tract a strip 100 
feet in width. 

The Ford Motor Company has a large 
auto assembling factory south of the 
locus; and a soap factory and the tracks 
of the Boston & Albany Railroad lie 
near. Opposite the locus, on Brookline 
street, and included in the same district, 
there are some residences; and opposite 
the locus, on Henry street, and in the 
same district, are other residences. The 
locus is now vacant, although it was once 
occupied by a mansion house. Before the 
passage of the ordinance in question, 
plaintiff in error had outstanding a con- 
tract for the sale of the greater part of 
his entire tract of land for the sum of 
363,000. Because of the zoning restric- 
tions, the purchaser refused to comply 
with the contract. 


Limited Use of Little Value. 
Under the ordinance, business and in- 


tract is unrestricted. It further appears 
that provision has been made for widen- 
ing Brookline street, the effect of which, 
if carried out, will be to reduce the depth 
of the locus to 65 feet. After a state- 
ment at length of further facts, the 
master finds “that no practical use can 
be made of the land in question for resi- 
dential purposes, because among other 
reasons herein related, there would not 
be adequate return on the amount of any 
investment for the development of the 
property.” The last finding of the mas- 
ter is: 


the plaintiff’s land in a residence district 


inhabitants of that part of the defendant 
city, taking into account the natural de- 
velopment thereof and the character of 
the district and the resulting benefit to 
accrue to the whole city and I so find.” 
It is made pretty clear that because of 
the industrial and railroad purposes to 
which the immediately adjoining lands 
to the south and east have been devoted 
and for which they are zoned, the locus 
is of comparatively little value for the 
limited uses permitted by the ordinance. 


pressed below that a court should not 
set aside the determination of public of- 
ficers in such a matter unless it is clear 
that their action “has no foundation in 
reason and is a mere arbitrary or ir- 


rational exercise of power having no sub- 
stantial relation to the public health, the 


We quite agree with the opinion ex-: 





| 


When the zoning ordinance | Vol. II) and cases cited. But that is not 





dustry of all sorts are excluded from | 
the locus, while the remainder of the , 


“Tam satisfied that the districting of | 


would not promote the health, safety, | 
convenience and general welfare of the | 


en SSNS 


: s 
to report the number of men employed ai ie aoe 7 pag ena Ag ogne 
a ay “a aie wi e wages pai 2 ay 
| by it in work _ navigable waters, to- into the State’s workmen’s compensation 
gether with wages paid to them, and to fund, out of which injured employes are 
pay into the State workmen’s compensa- ee or assessments 6 
: . which iniur - ased on such wages. 
tion fund, out of — _— ongmyes The plaintiff in one suit is conducting 
are compensated, premiums or assess- | logging operations, a part of which con- 
; ments based on such wages, was held | sists in putting sawlolgs into booms, after 
by the Supreme Court not to impinge | they have been thrown into a navigable 
on the admiralty and maritime jurisdic- | river, so that they conveniently may be 
tion of the United States. towed elsewhere for sale. The men are 
The court also held that it had juris- | employed in the booming work. The 
diction to review on writ of error the | plaintiff in the other suit conducts a saw 
judgment or decree of the highest State | mill on the bank of a navigable river. 
court upholding the validity of the order | Logs are towed in booms to a point ad- 
of the State bureau, ruling that it was | jacent to the mill and then anchored. 
a statute of the State within the mean- | The boom afterwards are taken apart 
ing of Section 237(a) of the Judicial | and the logs are guided to a conveyor 
Code. | extending into the river and then drawn ~ 
. ‘ | into the mill for sawing. The men are 
Mr. Justice Brandeis | employed = oe apart the booms and 
° , Bont guiding the logs to the conveyor. In 
Dissents in Opinion ; | both instances the place of work is on 
To this *latter holding, Mr. Justice | navigable water—in one it is done before 
Brandeis dissented in an opinion, in | actual transportation begins and in the 
which Mr, Justice Holmes concurred. | other after the transpgrtation is com- 
In error to the Supreme Court of the | pleted. 
State of Washington. : . Sa 
The full text of the opinion of the Rights and Liabilities 
court, delivered by Mr. Justice Van De- Of Parties Set Forth ° 
vanter, and of the dissenting opinion, ; ae 
follows: | It is settled by our decisions that 
These suits present the same questions, | where the employment, although mari- 
were heard together and may be dis- time in character, perhaps ot local mat- 
posed of in one opinion, as they were be- | ters, having only an incidental relation 
i low. to navigation and commerce, the rights, 
They were brought to restrain the en- | Cbligations and liabilities of the parties, 
forcement of an order, legislative in | 35 between themselves, may be regulated 
character, made by a State bureau—the | by local rules which do not work ma- 
objection to the order being that it is | terial prejudice to the characteristic fea- 
repugnant to the Constitution and laws | tuves of the general maritime law or in- 
of the United States in that it impinges | terfere | with its uniformity. ome 
on the admiralty and maritime purisdic- | Smith-Porter Co. v. Rhode, 257 U. S. 
! tion of the United States. The order | 469; Millers Indemnity Underwriters v. 
was upheld by the trial court and by | Braud, 270 U. S. 59; Alaska Packers 
the Supreme Court of the State, 141 | Association v. Industrial Accident Com- 
Washington 172. The cases are here on | Mission, (April 9, 1928). ; 
writs of error sued out under section ee = ge Rete S ae Se 
237 sath? (* plied to the situations disclosed comes 
207A) of the Judicial Code. } within that rule. Judgments affirmed. 
/ Mr. Justice Brandeis (with whom Mr. 
| Justice Holmes concurred) dissenting: 
public welfare in its proper sense.” Eu- | M a tam _— on P. a 
clid v. Ambler Co., supra, p. 395. |p eemneoreee ere ey * pence rat a 
An inspection of a plat of the city | Augusta, i ar this day, Mr. hrc 
upon which the zoning districts are out- | Holmes = think ead cs a 
lined, taken in connection with the mas- | TPO! ™m Tron oc eae . aes 
ter’s findings, show with reasonable cer- | missed. Treating these writs of error 
tainty that the inclusion of the locus in | 25 petitions for certiorari (see Gaines a 
question is not indispensable to the gen- | Washington, decided this day), we think 
eral plan. The boundary line of the resi- , that the petitions should be denied. The 
dential district before reaching the locus | tTivial character of the questions pre- 
runs for some distance along the streets, sented illustrates again the wisdom of 
an to exclude the locus from the resi- not granting, in cases involving the or- - 


| ders of administrative boards, a review 
as of right—with its attendant right to 
It is true that each of 
these cases presents a question involv- 
ing the Federal Constitution. But in 
both the controlling principle is well set- 
tled, and the question presented is simply 
whether on the particular facts it is ap- 
plicable. Obviously such a question is 
of no general importance. The number 
of administrative boards, State and 
municipal, with like power to issue orders 
is now very large. Each board issues 
many orders. And each order may, by 
| its application to varying facts give rise 
| to many distinct constitutional questions. 
| Dahnke-Walker Milling Co. v. Bondurant, 
| 257 U.S. 282. 
\ 
| 


dential district requires only that such | 
line shall be continued 100 feet further | 
along Henry street and thence south | oral argument. 
along Brookline street. There does not 
appear to be any reason why this should ; 
not be done. 

Nevertheless, if that were all, we | 
should not be warranted in substituting 
our judgment for that of the zoning au- | 
thorities primarily charged with the 
duty and responsibility of determining 
the question. Zahn v. Bd. of Public 


States Daily, yearly index, Page 803, | 


all. The governmental power to inter- 
fere by zoning regulations with the gen- 
eral rights of the land owner by restrict- 
ing the character of his use, is not un- 
limited, and other questions aside, such ! 
restriction cannot be imposed if it does 
not bear a substantial relation to the ; 
public health, safety, morals, or general 
welfare. Euclid v. Ambler Co., supra, 
p. 395. 

Here, the express finding of the mas- 
ter, already quoted, confirmed by the 
court below, is that the health, safety, 
convenience and general welfare of the 
inhabitants of the part of the city af- 
fected will not be promoted by the dis- 
position made by the ordinance of the 
locus in question. This finding of the 
master, after a hearing and an inspection 
of the entire area affected, supported, 


May 14, 1928. 


Compensation Bill Ready 
-For Signature of President 


Passed by both houses, Senate bill 
3565, providing compensation for dis- 
ability or death resulting from injury 
to employes in certain employments in 
the District of Columbia, will go to the ° 
President for approval. The bill follows 
in the main the New York State com- 
pensation law. 


Court Jurisdiction Asked 

















as we think it is, by other findings of | For Certain Indian Claims 
fact, is determinative of the case. That | 
the invasion of the property of plaintiff | Jurisdicti ean ta acl 
in error was serious and highly injurious urisdiction wou e on rerre eT 
is clearly established; and, since a neces- | the Court of Claims to adjudicate al 
sary basis for the support of that in- | claims of certain bands of Indians in the 
vasion is wanting, the action of the zon- | State of Oregon, under the provisions of 
ing authorities comes within the ban of | 4 bill (H. R. 13743), just introduced by 
the Fourteenth Amendment and cannot | Representative Hawley (Rep.), of Salem, ‘@ 
be sustained. { Oreg. The bill was referred to the Com- 
Judgment reversed May 14, 1928. ! mittee on Indian Affairs. 
Busi 
~~ » ~~ 
For More Business 
EW YORK STATE is 
buying in all markets 
because the Empire State ® 
has money to spend. 
Syracuse, the business 
“4 center of the state, is thriv- 
it ° ing because it is the district 
iH selling headquarters for 
id many*national operations. 
There is space available in 
the new 22-story State Tower 
Building. 
Your broker will get specifications for 
you—or write to Central Offices, Inc., 
209 E. Genesee St., Syracuse, N. Y. 
STATE TOWER BUILDING 
SYRACUSE, N. Y. ie . 
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Farm Production 
Expected to Keep 
Pace With Population 


Economist Says Agricultural 
Output Is Increasing De- 
spite Few Workers and 
Decline in Area. 





[Continued from Page 1.] 
by the fact that some European countries 
have increased their consumption of the 


more expensive foods, such as fruit and 
vegetables and meat, about 50 per cent. 


In the United States the possibility 
of maintaining a_ rising standard of 
living for a rapidly increasing popula- 
tion was still more impressively demon- 
strated. In the last century and a half 
the American Nation has grown from 
2,500,000 people to about 119,000,000 
people with an unparalleled accompany- 
ing increase in wealth. Up to the time 
of the Civil War the population in- 


ratio. Thereafter the rate of increase 
declined, although gain is still taking 
place at the rate of about 1,706,000 per- 
sons a year. Nowhere has population in- 
creased faster than in the United States 
in the last 150 years. Yet farm produc- 
tion, taking the period as a whole, has 
kept pace with the increase in popula- 
tion. It fell behind for a time after 
1900, but since the World War produc- 
tion has again increased more rapidly 
than population. 


Animal Products Increase. 

In the last few years, American agri- 
culture has been conspicuously efficient 
in milk and meat production. About 
two-thirds of the increase in the agr icul- 
tural output since the war is assignable 


cents and barrel apples $4 higher. 
creased in Malthus’ famous geometrical 


; soft winter 





to an increase in animal products. In 
the five years 1922-26, crop production 
per unit of labor available increased 
from 7 to 11 per cent over the average 
for the five years 1917-21. The figures, 
moreover, do not indicate the full in- 
creased efficiency, because much labor 
formerly devoted to raising field crops 
has been diverted to the animal indus- 
tries, where it contributes to. the in- 
crease in output already mentioned. 
Total agricultural production per unit 
of labor engaged increased about 18 per | 
cent between these two periods. 

Oriental experience is in_ striking 
contrast co that of the United States. 
China’s population increased from about 
120,000,000 in 1750 to possibly 440,- 
000, "000 in 1923, without any corre- 
sponding advance in agricultural 
technique. China’s crop yields per acre, 
except in the case of rice, are appar- 
ently lower than those in the United 
States; and her farm animals are less 
efficient in converting feed into human 
food. 


Living Standards in China. 

The increase in population has not 
been accompanied by a rising standard of 
living. It is a curious fact that the pro- 
portion of potentially arable land used 
for crops in China, despite the enor- 
mous pressure of population upon sub- 
sistence, is smaller than in the United 
States. Out of some 700,000,000 acres 
physically available for crop use, appar- 
ently less than 200,000,000 were cul- 
tivated in 1918. Undoubterly an impor- 
tant reason for China’s failure to cul- 
tivate more land is its dependence on 
man power in agriculture. Vast areas 
of semi-arid iand, which produce yields 
per acre so low that at least several 
acres are required to support a family, 
can not be economically cultivated for 
lack of mechanical appliances. India 
Jikewise has had a more rapid increase 
of population than of subsistence. 

Japan has succeeded where China 
and India have failed. Technical prog- 
ress and economical organization in 


Japan have brought about a doubling ; 


of the real income per capita, as well 
as a doubling of the population, within 
the last 50 years. Japanese farmers are 
even more dependent than the Chinese 
upon human muscle for power in farm- 
ing. But a humid climate favorable 
everywhere for high yields, and a 
thorough utilization of scientific assist- 
ance, enable them to maintain fully 
three-fourths of the country’s poentially 
arable land in crops. 


Japan Faces Problem. 


Agricultural experiment stations and 
other technical institutions are as 
highly developed in Japan as anywhere 
in the world. As a result, the utiliza- 
tion of agricultural resources has been 
carrier closer to the physical limit than 
anywhere else, with the possible excep- 


population and food supply in all its 
stark severity, says Doctor Baker. In 
the last six years Japan has lost more 
agricultural land by the encroachment 
of cities and by the diversion of land to 
other nonagricultural uses than it has 
gained through clearing, drainage and 
irrigation. Crop yields per acre have 
been carried to so high a point that ad- 
ditional gains will be hard to get. 

Accordingly Japan is faced with the 
prospect of increasing dependence on 
foreign food supplies obtained through 
the sale of manufactured goods. Un- 
less the rate of increase of population 
declines, the country’s only course, ap- 
parently, is to develop as a great indus- 
trial and commercial nation like Great 
Britain. 


Wheat Stocks Lower 
Than Week of May 5 


Figures Given on Canadian 
Grain in United States 


Domestic wheat at store and afloat in 
United States markets at the close of 
the week ended May 12 amounted to 57,- 
888,000 bushels as compared with 60,- 
274,000 bushels the preceding week and 
83,714,000 for the same week in 1927, 
the Department of Agriculture has just 
stated. 

Other domestic grains reported at 
United States markets by the Depart- 
ment are: Corn, 33,228, 000 bushels; 
oats, 8,641,000 bushels; rye, 3,654,000 
busels; barley, 3,210,000 bushels and flax, 
1,364, 000 bushels. 

The Department announces that Cana- 
dian grain stored at United States mar- 
kets, totals: Wheat, 10,541,000 bush- 
els; oats, 10,000 bushels; rye, 522,000 
bushels and. barley 755,000 bushels. 

United States grain at Canadian mar- 
kets is reported as follows: Wheat, 
778,000 bushels; corn, 1,140,000 bushels; 
oats, 210,000 bushels, rye, 8,000 bushels 


and barley, 81,0000 bushels, 








tion of Java. 
Yet Japan now faces ‘the problem of 


Customs Rulings 


Prices of Wheat and Potatoes Decline 


While Most Farm Products Are Steady 


~ 


Quotations Generally Are Above Those of One Year 
Ago; Onions and Cabbage Move Lower. 


Sharp declines in wheat and potato 
prices in the last week gave the markets 
an unsettled look, but the second half 
of May began with most other leading 
products at least holding up fairly well, 
although generally below the highest 
prices of the season, according to the 
weekly market review of the Bureau of 
Agricultural Economics of the Depart- 
ment of Agriculture. 

Compared with a year ago, nearly the 
whole list of standard farm products 
is selling higher. Spring wheat, even 
since the recent break, is 15 cents above 
the level of late May, 1927, winter wheat 
25 cents, oats 18 cents, corn 30 cents, 
cotton 6 cents, hogs 20 cents, steers $2, 
wool 15 cents, butter 2 cents, eggs 5 
But 
potatoes bring only half as much, onions 


and cabbage are much lower and some 
lines of poultry sell for a little less 
money. 

The recent high premiums paid for 
wheat, particularly at St. 
Louis, have been reduced sharply as a 
result of accumulations of soft wheat 
from the Pacific Northwest at that mar- 
ket. 
dependently firm, reflecting the small 
supplies of cash grain available and the 
poor prospects for this season’s crop. 


About 100,000 acres less rye remains for j 


grain this season compared with last, 
while the condition on May 1, was only 
73.6 per cent of normal compared with 
an average condition of 88 per cent for 
the past 10 years on May 1 


Larger Offerings of Corn 
Cause Decline in Prices 


Large offerings of corn brought out 
by the recent high prices, together with 
more favorable weather in the Corn 
Belt, which enabled farmers to make 
good progress with their planting op- 
erations, brought about a decline of 3 
to 5 cents per bushel in mid-May corn 
prices at the principal markets. 
held firm, with prices practically un- 
changed. Barley was 1 to 2 cents higher 
than a week ago at the principal markets 
as a result of continued good demand for 
the light offerings. 

While the demand was active for the 
limited offerings of mill feeds for im- 
mediate shipment, inquiry for later de- 
livery was dull and manufacturers and 
jobbers were inclined to reduce prices to 
effect sales. Bran for June shipment 
was being quoted about $3 per ton un- 
der current prices in the southwestern 
markets, while new crop bran for July, 
August, and September shipment was 
selling at Kansas City at $7 per ton un- 
der spot prices. 

Cottonseed meal continued its upward 
trend with offerings limited. Corn feeds 
held steady, with prices showing very 
little change for the week. A good de- 
mand prev ailed for alfalfa meal, which 
was light in supply. 

Hay markets have shown a stronger | 
tendency in May, with receipts smaller 
and demand active. The condition of the 
new crop, however, is considerably be- 
low average and was reported at 76.1 
per cent of normal compared with 85.9 
the five-year average. Alfalfa markets 
were steady, with offerings of old crop 
hay becoming searce and the new crop 
not yet moving in vclume. Prairie hay 
cutting was becoming general in Texas, 
but none of this hay was yet appearing 
on the markets. 

The gennealty abunee one of 








Comene Is Issued 
Of Leather Exporters 





: Department of Commerce Di- 


rectory Lists 1,441 Firms 


There are 1,441 firms in the United 
States engaged in the exportation of 
leather manufactured goods, foreign 
shipments of which were valued last year 
at $18,381,424, according to a directory 
just compiled by the Shoe & Leather 
Manufacturers Division of the Depart- 
ment of Commerce. The first edition 
of the directory, issued in 1924, con- 
tained 996 names and the second, ‘issued 
in 1926, contained 1,194 names. Follow- 
ing is the full text of a statement re- 
garding the directory: 

A total of 567 establishments are ex- 
porting boots and shoes, and most of 
these are located in New England and 
the Middle West. Last year exports of 
boots and shoes numbered 5,869,253 
pairs, valued at $12,899,868. 

The remainder of the firms export- 
ing leather manufactures are divided as 
follows: Belting, 115; leather gloves, 
59; harness and saddlery, 106; shoe find- 
ings, cut stock, etc., 326; bags and suit- 
cases, 123; polishes for shoes and leather 
dressing, 94; leather goods not elsewhere 
a ae including trunks, pocketbooks, 
etc 

The firms engaged in the export of 
leather -belting are located chiefly in 
Massachusetts, New York State, Penn- 
sylvania and in Middle Western States. 
During 1927 there were exported 1,241,- 
912 pounds of the commodity, valued at 
$1,877,253. 

Exports of leather pocketbooks and 
purses during 1927 numbered 502,701 
with a value of $484,873, and came 
mostly from New York State, but New 
Jersey, Pennsylvania, Massachusetts, 
Illinois and California also contributed 
such goods for foreign markets. 

The 106 firms engaged in the export 
of saddlery and harness, foreign ship- 
ments of which last year were valued at 
$286,231, are located chiefly in the Mid- 
dle West, in Illinois, Missouri, Kansas, 
Kentucky, Ohio, Iowa, Indiana, and 
Minnesota, in particular, but Pennsyl- 
vania, and some of the Southern States, 
Texas and Tennessee, chiefly, provided 
quantities of these goods. 

Bags and suit cases, numbering 50,733 
and valued at $184,735, were exported 
last year, and were furnished mostly by 
New York State, Illinois, Pennsylvania, 
California, New Jersey, Massachusetts, 
Ohio, and some of the Middle Western 
States were also numbered among the 
123 firms exporting these products. 

The directory is being sent to Com- 
merce Department offices and American 
consulates in all parts of the world, 
where it is expected to be the means 
of increasing the sale of American 
leather manufactures abroad, by being 
made available to foreign buyers. 





The rye market has continued in- ! 
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; counted as much as $1.50@2. 





cotton in May has been attributed partly 
to continued delay in the progress of the 
new crop, together with improved con- 
ditions in the dry goods markets. Not- 
withstanding the advance in raw ma- 
terial quotations, demand was reported 
as rather indifferent for both short and 
premium staple cottons. 


Exports for Week 
Smaller Than in 1927 
Exports for the week ended May 11 


were 124,588 bales, compared with 


| 188,998 bales for the corresponding week 


Exports from August 1 to 


last season. 
compared 


May 11 were 6,648,824 bales, 


with 10,019,682 for the same period a! 


Exports include Canada to 
May 11. April consumption by domestic 
mills was placed at 525,158 bales, com- 
pared with 581,318 in sae and 618,279 
for April, 1927. Cotton consumed by 
domestic mills during the nine months 
ending April 30, this season 5,305,671 
bales, against 5,330, 031 for the corre- 
sponding period in 1927. 

Heavy steers have been offered rather 
freely, particularly from feeding areas 
west of the Missouri River, with 
Nebraska the largest cpntr ibutor, while 
demand for such cattle in a broad sense 
is of a specialty character and lacks the 
dependability shown in the current trade 
on yearlings and mediumweight. About 
the middle of the month, weighty steers 
again reached a $15 top at Chicago, the 
highest since early in April. The effect 
of a backward spring is still apparent in 
the stocker and feeder trade, but supplies 


year ago. 


| are limited and any pronounced swell in 


the demand would boost prices. 

Strictly choice 150 to 160-pound hogs 
were selling in Chicago the middle of 
May at 50@75 cents discount from me- 
dium weight butchers of corresponding 
grade and lower grade kinds were dis- 
Numer- 
ous loads showed evidence of grass feed 
and the price range for each respective 
weight tended to widen on a quality 
basis. 

Seasonal expansion in the marketward 
movement of new crop lambs offset de- 
creases in the mid-May run of fed lambs 


| and the market at Chicago closed 15@25 


cents lower than a week earlier. An in- 
creased movement of grass sheep from 
Texas and the southeast caused a draggy 
matured sheep market, with prices at the 
close about 25 cents lower than a week 
earlier and $1@1.50 lower than the re- 
cent high time. Spring lambs, running 
less desirable in quality and finish than 
a@ year ago, sold largely from $16.25@ 
18.50. Most shorn lambs sold from 
$15.75@16.50 and a limited supply of 
wooled fed lambs largely from $17.50@ 
18. Most fat shorn ewes turned at $8@9. 


Trading in Fleeced Wools 
Continues to Be Light 


Trading in fleeced wools continued very 
light, because of the scarcity of supplies. 
Nevada, Utah, Colorado, Arizona and oc- 
casional lots of New Mexico wools com- 
prised the bulk of the new territory wools 
offered. 


Following the declines and irregular- 
ities in tone which have recentiy char- 
acterized the butter market, there has 
been some return of confidence in the 
butter situation, although production is 
likely to increase soon, even in a late 
season. The cold storage holdings of 
butter in the United States were 5,139,- 
000 pounds on May 1, compared with a 
preceding five-year average of 7,375,000 
pounds. 

The Wisconsin primary cheese markets 
showed continued irregularities and, at 
present, some improvement is shown. 
Cold storage holdings May 1 ran about 
normal, Although the egg market has 
shown continued general firmness the 
first half of May, a weaker tone devel- 
oped near the middle of the month, but 
without any great effect on prices. Eggs 
in cold storage holding May 1, though a 
million cases short of last year, ran 
216,000 cases above the preceding five 
years’ average. 


The poultry market is about steady, 
although with some price irregularities 
in the fowl market. There seems to be 
general confidence in the situation as 
shown by fair regular demand. Cold 
storage holdings May 1 were 56,783,000 
pounds, which is about 11,102,000 pounds 
less than the preceding five years’ 
average. 

Increasing arrivals of truck crops re- 
sulted in further price declines for most 
products around the middle of May. 
However, strawberries in Louisiana and 
North Carolina tended upward, as the 
heaviest movement was finished. Ham- 
mond f. o. b. auction average advanced 
to $3.35 per 24-pint crate by the end of 
the week. City prices were higher for 
North Carolina and Louisiana berries. 
Arkansas and Tennessee arrivals showed 
wide range in quality and condition. 
The quart price on Norfolk, Va., straw- | 


berries was 10 to 15 cents in a few 
cities. 
Prices for Potatoes 
Decline Further 
Potatoes lost further ground; prices 


were low. New-crop potato shipments 
are now about 300 cars daily, two-thirds 
of them from Florida. The combined 
early potato crop in nine States, outside | 
of Florida and the lower valley of | 
Texas, is forecast at 26,610,000 bushels, 
or about 1,200,000 more than in 1927. 
The Chicago carlot market decined fur- 
ther, and both northern Round Whites 
and Idaho Russet Burbanks were bring- 
ing $1.30 to $1.50 in that city. 
Heaviest movement of Texas Ber- 
muda onions is past and some improve- 
ment in prices is to be expected. A 
slight increase of acerage is indicated 
for the intermediate onion crop and a 
small decrease for late onions. Cabbage 
was tending sharply downward, as 
shipments increased. Mississippi and 
and Alabama stock was jobbing at $4 
to $6 per barrel crate, with South Car- 
olina arrivals ranging $4.25 to $5.25. 
Florida tomatoes advanced in ter- 
minal markets; the price in the Belle 
Glade section of Florida advanced to 


$3.25 to $38.50 per six-basket crate. 
Four-basket crates in the lower Rio 
Grande Valley averaged about $1.75. 


Spinach markets were very weak; some 
Virginia stock could be had in New 
York as Jow as 60 cents to $1 per bar- 
rel. First arrivals of California canta- 
loupes in Pittsburgh ranged $10 to $11 
per standard-45 crate. 








| Correct Valuations 
| Of Tariff Are Set 
By Customs Court 


New Reappraisements Af- 
fecting Varied Imports 
Announced in Circu- 


lars 1070-1084. 


New York, May 
| ments (Circulars Nos, 
announced by the United States Customs 
Court, fix the correct tariff valuations 
upon the following classes of imports: 





15..—New reappraise- 


Toys, imported from Berlin and en- 
tered at New York by Geo. Borg- 
felt & Co. 


Leather embroidered articles, imported 
from Shanghai, and entered at Chicago 
by Marshall Field & Co. 

Leather gloves, imported from Genoa, 
Italy, and entered at Newark, N. J., by 
L. Bamberger & Co. 

Willow baskets, straw cuffs, imported 
from Canton, China, and entered at New 
York by Chas. Zinn. Co., Inc. 

Porch rugs, imported from Hamme, 


; William H. Masson. 

Wool cloth, imported from Guben, 
Germany, and entered at New York by 
Cox & Schrieber et al. 

Decorated chinaware, imported from 
Hamburg and entered at New Orleans 
by the E, Schulingkamp Company. 


Germany, and entered at New York by 
the Seeostra Import Corporation. 

Cotton cloth, imported from Manches- 
ter and entered at New York by H. 
| Redfern. 

Chiffon velvet, imported from Crefeld, 
Germany, and entered at New York by 
R. H. Macy & Company. 

Corned beef, imported from London 
and entered at New York by Libby, Mc- 
Neill & Libby. 

Swaging hammer, imported from Bol- 
ton, England, and entered at Chicago 
by the International Forwarding Com- 
pany. 

Twist drills, etc., imported from Len- 
nep, Germany, and entered at Chicago by 
A. C. Rempert & Co. 

Jewelry, imported from (name of 
country not given) and entered at San 
Francisco by Wm. H. Thornley. 

Bran and shorts, imported from Winni- 
peg, Canada, and entered at Ranier by 
the Sheffield Elevator Company. 


‘Laboratories to Test 





Burtness Bill Is Endorsed on 
Behalf of American Farm 
Bureau Federation. 








[Continued from Page 1.] 
laboratories have already been estab- 
lished; he said. The stamp of Federal 
approval upon proper laboratory meth- 
ods would tend to discourage patronage 
of inefficient or inaccurate testing 
agencies, he declared. 

Representative Andresen (Rep.), of 
Grand Forks, N. D., author of the bill, 
said that some years the protein con- 
tent of wheat is greater than others. If 
the farmer wants to determine the pro- 
tein content of his wheat he may send 
a sample into any one of these labora- 
tories licensed under the bill, and re- 
ceive a certificate signed by a Federal 
inspector, specifying that his wheat is 
a certain standard grade, he explained. 
The producers will be able to force the 
buyers to purchase according to protein 
value and thus receive true value for 
their wheat, he said. 

Representative Andreson (Rep.), of 
Red Wing, Minn., asked if States with 
State laboratories should not be exempted 
from the provisions of the bill. More 
than 10,000 laboratories will be estab- 
lished, he said. Representative Jones 
(Dem.), of Amarillo, Texas, said that 
private buyers would try to buy at the 
lowest price and that the farmer might 
get less for the wheat if the protein con- 





Representative Adkins (Rep.), of 
Decatur, Ill., said that if the proposed 
legislation has any purpose at all it is 
to standardize the tests and that if cer- 


under its provisions the bill might as well 
be discarded. 

Mr. 
the North Dakota Wheat Growers’ As- 
sociation, asking that the bill be passed 
and declaring that the need for uni- 
formity in protein tests was vital to the 
Northwest. Another telegram from the 
Farmers Grain Dealers’ Association of 
North Dakota, urged the passage of the 
bill, in the name of 425 elevator mem- 
bers, representing 40,000 farmers. The 
North Dakota Terminal Exchange also 
sent a teiegram urging the adoption of 
the Burtness bill, 

Mr. Andresen announced that he 
| would like some time to present wit- 
nesses in opposition to the bill in its 
present form, and that he would like 
to confer with Mr. Burtness on a meas- 
ure which would be generally satisfac- 
tory to every one concerned. No definite 





action was taken on the bill and it was , 


announced that it would not Kkely be 
acted upon during this session of Con- 
gress, 


Importation of rtation of Vegetables 
From Bermuda Shows Gain 


Bermuda exports of vegetables to the 
United States in April totaled 3,806,000 
pounds as ge with 1886, 000 
pounds in April, 1927, the Department 
of Agriculture has just advised in re- 
ports from the Consul at Hamilton, Rob- 
ertson Honey. The report follows in full 
text: 

Exports of fresh vegetables from Ber- 
muda to the United States during the 
month of April 1928, amounted to 3,806,- 
000 pounds as compared with 1,886,000 
pounds during April 1927. Total ship- 
ments to the United States from the be- 
ginning of the season on November 1, 
1927, to April 30, 1928, amounted to 
9,887,000 pounds. The season usually 
ends late in June. 

The Bermuda celery crop is excellent 
both as to quality and quantity. Pota- 
toes are also doing very well and it is 
estimated that the spring crops (those 
shipped between April 1 and the end of 
the season) will come up to about 30,000 
barrels of 2 2-3 bushels each. 


1070-1084), just | 


Belgium, and entered at Baltimore by | 


Velvet ribbons, imported from Rheydt, | 


Wheat and Flax Urged | 


tent is not high, and thereby lose be- | 
cause of the tests, instead of gaining. ; 


tain States are exempted from coming | 


Cotton 


and climate, cultural practices and para- 
sites have created a balance in corn 
borer numbers in Europe and the pest 
does comparatively little damage, the 
Department of Agriculture stated May 
11. The Department points out, how- 
ever, that this point of equilibrim wiil 
not be reached in the United States for 
at least 20 years. 

The Department statement, which is 
| the summary of a study of the corn borer 
in Europe and its control, follows in 
full text: 
| In Europe farmers have learned to 

live with the corn borer and its does 
comparatively little damage. In fact, 
two entomologists of the Department of 
Agriculture, who have spent most of the 
last six years in France, Spain and Italy, 
report for that section that they have 
“never seen a single corn plant broken 
(a or a single ear seriously injured 

through the attack of this insect.” They 

went into districts where corn borers 
, were at work in the fields and found that 
| the farmers had no knowledge of the 
borer. In some districts of central 
Europe, where conditions and corn cul- 
ture more nearly resemble those of the 
American corn belt, injury of economic 
importance was frequent and sometimes 
severe. 


| State of Equilibrium 





| Reported In Europe 


| W. R. Thompson and H. L. Parker, en- 
tomologists of the Department, are au- 
thors of “The European Corn Borer and 
Its Controlling Factors in Europe,” 
which is just off the press as Technical 
Bulletin 59-T. They explain that in 
parts of Europe the borer seems to have 


brium of numbers with the balance struck 
by the normal reproductive capacity as 
opposed by the natural and artificial fac- 
tors that limit the multiplication of the 
insect. These corn borer experts see no 
reason to expect any such state of bal- 
ance in the United States for at least 
20 years, and they say that in the mean- 
time corn growers here must expect to 
learn to live with the corn borer as it 
exists and to make any adjustments that 
prove necessary in gaining control of the 
) insect. 


| _ In the studies of the borer in western 
Europe, the control that makes the borer 
unimportant as an economic pest is the 
result of a combination of factors. These 
include weather and climate, cultural 
practices, the relative unimportance of 
; corn as a crop, parasites, and the reduc- 
tion in the numbers of the borers due 
to the characteristics of structure and 
habits peculiar to the species. This com- 
bination of factors results in the death 
of many borers in various phases of their 
existence. 


The section on the parasitic controls 
of the corn borer takes up the greater 
space in the booklet and is technical in 
treatment. Scouts sent out by the Bu- 
reau of Entomology have discovered at 
least parasitic organisms that prey on 
the borer and aid in its control. Since 
1919, when Dr. L. O. Howard, then chief 
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reached a state of something like equili- | 











YEARLY 
INDEX 


Agriculture 


Weather, Climate and Cultivation Held 
To Be Factors in Eradicating Corn Borer 


European Farming Methods Neutralize Crop Damage, 
Agriculture Department States. 


| Combination of such factors as weather ; of the Bureau, first sent entomologists 
| Europe to study the borer and its para- 


sites, the European borer laboratories 
have collected and shipped to the United 
States approximately. 700,000 of these 
parasites for study in local laboratories, 
for multiplication and liberation in in- 


: fested regions in the hope of establish- 


ing the parasites here to prey on the 
borers in the field. The bulletin gives 
the results of scientific study of these 
parasites and will indicate to entomolo- 
gists what may be expected from any 


} given species. 


The parasitic control of the borer is 
one factor that has been conspicuously 
lacking in the United States, and the 
authors of this bulletin believe “the de- 
structive increase of the European corn 
borer over very limited areas in America 
may be due to a considerable extent to 
the absence of parasitic enemies.” 
Department believes the time and effort 


are well spent in attempting to import | 
| parasites, but the authors make no claim 


that any parasitic or combination of 
parasites may be expected to rid the 
country of borers. In this bulletin they 
report on parasites and the part they 
play in the European equilibrium. It 
may surprise lay readers to le:.rn that 
in most of the districts where borers 
were present the degree of parasitism 
observed did not exceed 20 per cent of 
the borers collected in the fields. 


Parasite Importation 


| Considered Unimportant 


This fact, the authors believe, does 
not indicate that parasite importa- 
tion is of importance. They point out 
that in a consideration of an area in 
which the borers exist in about the 
same numbers year after year and in 
which the average parasitism is 20 per 
cent, this 20 per cent is highly impor- 


| tance in borer control. Other things re- 


maining the same, if the 20 per cent 
killed by the parasites were not killed, 


| the average number of borers in the 


next gencration would be one and one- 
fourth times as great as it actually is. 
If this increase should persist for 15 
generations, a field having an infesta- 
tion of 50 per cent of the stalks with 
one caterpillar per stalk at first would 
at the end of the increase, have a 100 
per cent infestation and 14 borers per 
stalk. The first would be unimportant 
economically. The second state would 
be disastrous. 

The authors do not expect that all 
the parasites introduced into America 
will become established in any particu- 
lar zone inhabited by the bofer, and 
they believe that “in order to obtain 


The | 


| 











the best results from the parasite in- | 


troductions, the species not yet ac- 
climatized should be reintroduced as 
the borer reaches areas differing climat- 
ically from those new infested.” 


In Europe, the bulletin reports, the 
climate seemed to affect the number of 
borers present in some districts. The 
authors particularly mention the small 
number of borers in parts of the Rhone 
Valley swept by the cold wind known 
as the “mistral.” Climate had even 





Dayton, Ohio 





anne 


arefully Built 
| and Inspected 


Dayton, Ohio, are men whose years of 
building National Cash Registers have trained 
them to detect the slightest mechanical de- | 
| fect. They are inspectors. 


Murtness read a telegram from |, 
| Every part—every operation—every assem- | 
bly—is given the most careful inspection to 
assure a finished product of the highest type. 


After a National Cash Register is assembled, 
finished and ready for shipment, it goes to our 
Final Inspection Department. There under 
the observation of master mechanics it is sub- 
jected to the most severe tests. 


| 
_— 
| N EVERY department of our factory at 
| 
| 


these tests? —To assure every mer- 
chant of getting the best cash 
register that itis possible to make. 





NATIONAL CASH REGISTERS 





The National Cash Register Company 


| Nary also expressed himself as dubious 
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Bill to Regulate 
Trading in Cotton” 
Ready for Congress 





Senate Committee on Agr 
culture and Forestry Con+ 
cludes Work of Pres- 
ent Session. 


The Senate Committee on Agricultu 
and Forestry has concluded its work © 
the present session, with the Smith bi 
(S. 4411), regulating trading in cotton 
futures contracts, the principal measur 
to come under consideration before ad- 
journment, the Chairman _of the Com- 


mittee, Senator McNary (Rep.), of Ore» 
gon, stated orally May 15. Senator Me-~ 





of Congressional action on the cotton bill 
this session. 

The most recent measure to be ap- 
proved by the Commitiee is a bill (S. 
3484), for the conservation of rainfall 
in the United States, which was ordered 
to be reported favorably May 15. In 
this proposed legislation, the Secretary 
of Agriculture is authorized to investi- 
gate the conservation of soil fertility and 
watersheds and the prevention of ero- 
sion, which the Department estimates 
does an annual damage of over $200,000,- 
000. 

The measure which was introduced by 
Senator Smith (Dem.), of South Caro- 
lina, at the close of a two-month investi- 
gation of the cotton industry, provides 
ne a closer Government supervision of 
the cotton futures exchanges, which are 
clothed with a public interest, and di- 
rects among other things, the southern 
delivery on cotton on New York futures 
contracts. This bill will be taken up 
in an executive session of the Commit- 
tee on Agriculture and Forestry May 17. 


The Committee took no action, May 
15, on the Phipps bill (S. 2328), mak- 
ing detailed regulations for the leasing 
of forest reserves for grazing purposes, 
other than to read an adverse report on 
the measure from the Secretary of Agri- 
culture and the Bureau of the Budget. 








more obvious effect on the number and 
varieties of the parasites of the borer. 
Experts in the department believe 
that for the immediate future the 
studies reported in this bulletin reen- 
forces the advice that has been offered 
by the department in cooperating with 
the State borer control organizations. 
Artificial control in western Europe is 
largely the result of methods of culti- 
vation and agricultural practices which 
were not adopted with a view to check- 
ing the corn borer—because in most 
cases the borer has not been important 
economically as a pest—but which, in 
fact, have served to check the borers. 
“In the corn area,” the authors say, 
“cultivation is generally cleaner than 
in the United States and waste areas 
overgrown with weeds are much less 
common. In some districts the corn is 
“topped and stripped” after the ears 
are fertilized which may or may have 
an effect on the multiplication of bor- 
ers. The farmers cut the tops from the 
plants and strip the leaves for use as 


fodder. 
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Santa Fe Road Given 
Authority to Abandon 








Suspension of Service Ap- 
proved After Rehearing 
On Agreement for 
Trackage Rights. 





Tracks Temporarily | Coun 


The Interstate Commerce Commission | 


has just made public a report and or- 
der modifying its former order in Fi- 


ance Docket No. 6525, in which it au- | 
thorized the Atchison, Topeka & Santa 


Fe Railway to operate under _ trackage 
rights over the line of the Denver & 
Rio Grande Western Railroad between 
Pueblo and Portland, Colo., and to aban- 
don operation over its own line between 
those points. The full text of the report 
follows: 

By Division 4, Commissioners Meyer, 
Eastman, and Woodlock: 

By our xveport and certificate dated 
November 22, 1927 (131 I. C. C. 506), in 
this proceeding we authorized the Atchi- 
son, Topeka & Santa Fe Railway Com- 
pany (1) to operate, under 
rights, over the line of railroad of the 


Company, hereinafter called the Denver, 
between Pueblo and Portland, Colo., and 


tion of its own line of railroad between 
the same points. alas 

A partion of the applicant's line be- 
tween Pueblo and Portland had been 
badly damaged by floods in 1921. As 
the line of the Denver closely parallels 
the applicant’s line between those points, 


trackage | 


arrangements were made for detouring | 


the applicant’s trains over the Denver | : , ce 
Interested in Disposition 


temporarily. 
Arrangement Was Continued. 

This method of operating was found 
to work advantageously for both car- 
riers and an agreement for its continu- 
ance was entered into under date of June 
22, 1927, the effective date of which is 
shown as of June 1, 1925. This agree- 


is made for a period of 99 vears | |. ° sey: Sat 
ment is made ] | tion of the utilities on Muscle Shoals or 


from its effective date, and will continue 
in force from year to year thereafter, 
subject to termination by either party 
upon one year’s written notice to the 
other, unless the applicant should aban- 
don its line of railroad between Pueblo 
and Canon City, Colo., in which event 
the agreement may be terminated upon 
one year’s notice of intention to abandon. 

In connection with its request for au- 
thority to operate over the line of the 
Denver, the applicant sought authority 
“to suspend or abandon the operation 
of its own line of railroad extending to 
the time during which the applicant shall 
use and operate the part of the railroad 
of the Denver & Rio Grande Western” 
between the same points. f 

In our original report we said: “This 
“request is based upon the desire of the 
applicant to restore its own line in the 
event it should be dispossessed of the 
right. to operate over the Denver & 
Grande Western through foreclosure or 
otherwise, there being no intention to 
abandon the right of way. In view of 
the fact that the agreement between the 
carriers may continue in effect perpetu- 
ally, the reservation to the applicant, in 
this proceeding, of the right to restore 
its tracks without our authority does not 
appear to be justified.” Our certificate 
was issued accordingly. 

Rehearing Was Granted. 

On February 23, 1928, the applicant 
filed a petition for rehearing. An inter- 
vening petjtion was filed by the Denver; 
a hearing was ordered and has been had, 
and briets have been filed. The purpose 
of the applicant’s petition is to secure 
modification of our certificate so as to 
permit the suspension or abandonment of 
operation of its line between Pueblo and 
Portland “for a period of time equal to 


k ee eT the ¢ oe shall | € : 
the time during which the applicant. sha ; We do not think so, and we do not think 


use and operate the part of the railroad 
of the Denver & Rio Grande Western” 
between the same points. 

In support of its petition the applicant 
shows that its agreement with the Den- 


Rio | 


ver is subordinated to mortgages of that | 


carrier which will mature June 1, 1928, 
and January 1, 1986, and it believes that 
the agreement also is subordinated to 
Denver mortgages which will mature 
August 1, 1955, and August 1, 1974. It 
is pointed out that the Denver has passed 
through two receiverships during the 
past 10 years, and the applicant alleges 
that in the event of a similar occurrence 
happening in connection with either of 
the mortgages now in existence the re- 


ceiver would be in a position to bring ; 


about the cancellation of the agreement, 
which admittedly is favorable to the ap- 
plicant, and demand terms less favor- 
able, so that as the matter now stands 
the applicant would be in a position 
where it would have to file an applica- 
tion for a certificate of public conven- 
jence and necessity before it could re- 


store its line, and the receiver would be | 


in a position to cause considerable trou- 
ble and delay by opposing such applica- 


tion alleged to be disadvantageous, the 
applicant states that it would prefer to 
restore its line now at a cost of approxi- 
mately $504,000. 


Denver Favors Petition. 


The Denver, as intervener, requests 
that the applicant’s petition for modifi- 
cation of our certificate be granted. It 
alleges that under the circumstances here 
presented the attitude of the applicant 
in refusing to proceed under the agree- 
ment is sound from the standpoint of 
that carrier’s interests. The Denver 
points out further that if the agreement 
becomes effective it will benefit to the 
extent of receiving additional revenues 
of $45,000 to $50,000 per annum which 
it can not possibly hope to secure other- 
wise. 

Upon the facts now before us we find 
that our certificate of public convenience 
and necessity issued November 12, 1927, 
should be modified so as to permit the 
applicant to suspend or abandon opera- 
tion of its line between Pueblo and Port- 
land for a period of time equal to the 
time during which it shall use and op- 
erate the part of the railroad of the Den- 
ver between the same points. 

An appropriate modifying order will 
be entered. 





Rules for Transportation 
Of Explosives Amended 


The Interstate Commerce Commission 


issued on May 15 an order, effective 
August 15, 1928, in Docket No. 3666, 


@mending regulations for the transpor- 


(2) to abandon operation over that por- | trying to 
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THE UNITED STATES DAILY: 


Shipping 


Thirty States Now Require Certificates 
Of Convenience for New Utilities Services 


sel for Joint Committeee Explains Opposition to 
Boulder Dam and Muscle Shoals Legislation. 


Publication of excerpts from the 
transcript of testimony of Josiah T. 
Newcomb, counsel for the Joint 
Committee of the National Utilities 
Associations and the N. E. L. A., 
upon his recall to the stand, April 
25 and 26, by the Federal Trade 
Commission in its investigation of 
public utilities, was begun in the 
issue of May 12, resumed May 14 
and 15, and concludes as follows: 

Q. I think they do. 

A. They speak for themselves. You 
can asked me a question and I am try- 
ing to answer it to the best of my abil- 
ity. My view as to the Joint Committee 
is that it has no position on Muscle 
Shoals. The generic term Muscle Shoals 
is meaningless. 

By Commissioner McCulloch: In rep- 
resenting your committee how do you 
know how to reflect their views? 

A. Because I know from what the in- 
terests of the utilities are and by years 
of experience I know the utility prob- 
lems, what the interests of the utilities 


Denver & Rio Grande Western Railroad | 2/¢ and if I were wrong somebody would 


check me up. 

Q. You know that the committee is 
promote the best interests 
of the utilities? 

A. Yes, sir. 

A. And you know the position of the 
utilities, don’t you on these matters? 

A. Yes, but, Judge McCulloch, the 
trouble is we are talking about Muscle 
Shoals an apparently generic term that 
is meaningless. 


Of Power Produced 


Q. It seems to me to be in the public 
eye and public mind. 
A. That is it, newspaper headlines 


state utilities are against Muscle Shoals. | 


What does that mean? 
By Mr. Healy: Q. What is the posi- 


any aspect of it? 

A. 
interest of the utilities on the Muscle 
Shoals situation just as frankly as I pos- 
sibly can. 

Q. All right, do that. 

A. The Government has for national 
defense purposes got into the power busi- 
nes at Muscle Sohals, a legitimate gov- 
ernmental function has led them into the 
production of power at Muscle Shoals. 
Such situations will arise. 
to be the first one except the reclama- 
tion development of power that has 
arisen and that case is a little different 
because most frequently the power is 
used for pumping and for the use of 
cities created or villages created by the 
reclamation project. I think a great 
principle is involved in what the Govy- 


| ernment should do with the power when 


it incidentally produces it. I think it 
should not fail to get the best price for 
that power that they can possibly get. I 
think it should have a single eye to pro- 
ducing, if they incidentally produce 
power, the best revenue that the United 
States can get to reimburse itself for 
the expenditures it has made. 


it did not derange the economic struc- 
ture of the business world and of the 
utility world that is serving the public. 
Now that is a generalization perhaps. 

By Commissioner McCulloch: Without 
generalizing, you can tell us what the at- 
titude of your clients are, are they for or 
against public ownership of utilities, 
Muscle Shoals among other things? 

A. Judge McCulloch, in that case, pub- 
lic ownership is not involved in the situ- 
ation as itis now. Now if you mean it, I 
think that the Government ought to fos- 
ter the municipalities going to Muscle 
Shoals and getting power and selling it. 


it ought to foster it. 


I will give you my opinion of the | 


A. What is—lI am a little confused. 


| 


Q. So far as building the dam is con- | 


cerned, you say, you regard it as none 
of your business? 
A. Exactly. I have my ideas about 


it, but it is none of the utilities’ pri- . 


mary business because the citizens and 
taxpayers and all them— 

Q. (Interrupting). 
gard the matter of the distribution of 


How do you re- , 


the power developed in connection with | 


that dam ? 


A. 
to make it perfectly clear for you to 
understand or anybody else. 
marked is in the region that could be 
reached by the Boulder Dam 


The power | 


I would like to state that so as | 


is now | 


supplied, not altogether but principally | 


by the utilities companies. 


The public | 


service utility companies are under regu- | 


lation. 
lights when you turn on your switch, 
but they are going to supply the light 
to your children and grandchildren when 
they turn on their switch. In other 
words, they have got to have a program 
that would reach five to eight or ten 
years in the future. That means that 
they are constantly constructing new 
power development work. 

Q. Well? 

A. This leads to an answer to your 
question, Mr. Healy. 

Q. All right. I think you have suf- 


Now, they not only supply the | 


ficiently stated the attitud> of the Joint | 
Committee on the subject of the distri- | 
| bution of power to be generated there. | 
Now what has the Joint Committee done | 


to promote the opposition that it has to 
the distribution of current by the Gov- 
ernment at those two points in connec- 
tion with pending legislation ? 

A. Well, in the first place, it has 
done its best to disseminate information 
on the subject. 

Q. Where? 

A. You have in your record our pam- 
phlets and all that sort of thing. I haven’t 
personal knowledge today about that but 
it has been done very efficiently. 


Q. What effort has the Joint Commit- | 


tee made or any one representing it so 


: far as you know towards influencing the 


action of Congress on these two matters? 

A. We think if the public knows and 
understands these things. and I have had 
plenty of illustrations of it so that it is 


| a simple question with me, if the public 


understands it Congress will understand 


| it in two or three session of Congress. 


This happens | 


Q. Now the work is done. 

A. I mean after two o~ three Con- 
gresses. 

Q. One of the things done is that peo- 
ple representing your committee are rep- 
resenting utilities who are interested be- 
fore the Committees in opposition to the 
bills you are not for. A. Not such as I 
think we did. 

Q. But they have? A. They have, some 


| more recently. 


Q. Did you take measures to have 
some of the constituents of various Con- 
gressmen and Senators communicate 


with them their views on these subjects? ; . 
| water over on land on other side not now 


A. You want to know what I did in 


| my office, don’t you? 


Q. Then you are oposedp to complete | 
| public ownership and operation? 


A. I am opposed to anything in the 
nature of the Ontario system by which 
the Government generates power, using 
These industries are much better con- 
prise. 

By Mr. Healy: To whom do you think 
the surplus power generated by the Gov- 
ernment at Muscle Shoals should be 
sold? 

A. To the public utility companies. 

Q. When you say that the Govern- 
ment should not enter and disrupt the 
economic structure ——— 

A. (Interrupting.) 
mean. 

Q. Yes, but does that also mean that 
the power companies do not want to en- 
counter such competition as will arise 
from the sale of the power by the Gov- 
ernment to municipalities? 

A. The idea of competition in utilities 


That is what I 


service is absolutely obsolete in this 
country. 
Q. You mean by that that when the 


Rather than thus place itself in a posi- | utility company goes into a field that it 


should not have any competition there? 

A. That is the law in almost every 
State. 

Q. Yes, I am aware of that, in some 
States at least. 

A. I think I had somebody look that 
up for me the other day. 
something over 30 States that provide 


be required before 
granted and new service made. 

By Commissioner McCulloch: That is 
what makes it necessary to have regula- 
tion or public ownership. 

Says Competition Is Mere 
Duplication of Service 

A. Of course, if public regulation 
broke down there would not be any other 
means. The competition is disastrous as 
everybody knows. It is a mere dupli- 
cation of service. 

Q. What is the position of the Joint 
Committee in relation to the building 
of the proposed dam in the Boulder 
Canyon and the distribution of power 
generated there? 

A. Just the same as it is in Muscle 
Shoals. 

Q. Not quite the same? 

A. I mean the same principles, I 
tried, and I tried particularly to do it 
when you asked me the question about 
Muscle Shoals so that we would have 
something to measure this up. Some- 
body says we are opposed to Boulder 
Canyon dam. That is none of our busi- 
ness. It is none of our business. 

Q. My question went beyond that be- 
cause I think I have learned something 
from what you said about Muscle Shoals 


tation of explosives and other dangerous | and it included the disposition of the 


articles by freight and express. 


power development there at that time. 


| the power of taxation and public credit. | 


| Explains Methods 


It should take care at the same time | 


Of Opposing Legislation 


' 


Q. I am trying to find out what you | 
have been doing to influence the action | 


in Congress in the matter of these two 
bills, and I have asked you about the 
specific methods that we have heard have 
been used sometimes by people who are 
opposing such legislation. 

A. What is that? 

Q. Getting people back home to write 
and telephone Senators and Cengressmen 
to oppose the measures thai they are 
opposed to; have you undertaken work 
of that kind? 
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| Denial Is Made That Pennsylvania Railroad | Coal Freight Rates 
Helped to Organize Coal and Iron Police | 2 d 
en For New Englan 


Chief of Engineers Advises | 
' vania Railroad, C. B, Hiserman, on May 


Initial Appropriation of 
$25,000,000 to Begin 
Undertaking. 


[Continued from Page 1.] 
control works other than levees 
revetments are undertaken, 

Kinds of flood control works not speci- 
fied. Jadwin plan adopted provides for 
levees, spillways, and floodways. All di- 
version works and outlets shall fully 
and amply protect adjacent lands. 

Pending completion of floodways, spill- 
ways, or diversion channels, areas within 
same shall be as fully protected as land 
protected by levees on west side of river 
near levee at head of floodway, but this 
shall not postpone work on east side of 
river. 

Project adopted covers lower Missis- 
sippi only between Cape Girardeau, Mo., 
and Head of Passes. Work also author- 
ized on main river betieen Rock Island, 
Ill., and Cape Girardeau, Mo., and on 
outlets and tributaries affected by back 
waters of Mississippi, not included in 
project, 





and 


Greater Flood Protection. 

Jadwin plan adopted provides protec- 
tion against flood 25 per cent greater 
than flood of 1927. The agency to do 
the work is the Mississippi River Com- 
mission, under direction of Secretary of 
War and supervision of Chief of Engi- 
neers. 

Principle of local contribution declared 
sound, but in view of large expenditures 
already made by local interests, drain- 
age area involved, and Federal interest 
in protecting interstate commerce and 
the mails, no local contribution to project 
is required. 

States or levee districts shall provide 
rights of way for levees on main river. 
United States to provide rights of way 
for side levees in floodways. Land ac- 
quired by United States to be turned 
over without cost to States or local in- 
terests. 


Flowage Rights. 

United States shall pay for flowage 
rights over land which will be overflowed 
by diversions from main channel, and 
which have not heretofore been over- 
flowed. Benefits to pronerty to be con- 
sidered by way of reducing compensa- 
tion to be paid. 

Works to be maintained by States or 
levee districts, except controlling and 
regulating spillway structures and sve- 
cial relief levees. United States may 
pay for maintenance in an emergency 
if Secretary of War is satisfied that 
same cannot be adequately maintained 
by the States or levee districts. 

United States shall not be liable for 
damages from floods, but if levees are 
built on one side of river which throw 


overflowed or damaged, United States 
shall pay for damage or flowage rights. 
Appropriation Is $325,000,000. 
Appropriation is $325,000,000. 
Secretary of War may acquire lands, 
easements, or rights-of-way by pur- 


; chase, donation, or condemnation. Con- 


A. Work of that kind has cen under- | 


taken with my office, 
not. 
Q. Who has done it in your office? 


takes their advice from me, and at pres- 
ent that is the staff of the Joint Commit- 
tee, Law Committee of the Joint Com- 
mittee, and all the officers and every- 


. : oe 3 body connected with it 
ducted in my opinion by private enter- | ; h it. 


By Commissioner McCulloch: In other 


I personally have | 


demnation proceedings to be instituted 
in United States district court. Court 
shall appoint three commissioners to ap- 
praise land, whose award, when con- 
firmed by court, shall be final. 

For emergency work, $5,000,000 ap- 
propriated as emergency fund for res- 
cue work or repair and maintenance of 
works on all tributaries, including re- 
=. of crevasses caused by flood of 

mie 

For work on tributaries, $10,000,000 


; of appropriation authorized to be used 
’ f in y ' for levee work on main river between 
A. Everybody that is interested, that ! 


| words, you advise the organization into 
| a campaign of that sort? ' 


| swer I got before to the question. 


A. I advise them on the situation that 
has developed here in Washington. I 
prefer—vou want me to describe any one 
of them ? ; 

Mr. Healy: I am satisfied with the en- 
Does 
that effort, or that campaign. you might 
cali it, in any way account for the size 
of the telephone and telegraph bilis 
which this record shows have been in- 


; curred by the Joint Committee? 


| all 


There are | 


| whole 


A. Of course it does. 
Q. Does that program and the size of 
these bills also account for the 
scarcity of correspondence ? 
A. Possibly that is my habit. + 
Q. It has been suggested that I ask you 
some other questions in connection with 
the employment of Senator Thomas. I 
think you made it very clear yesterday 
that the Joint Committee had never em- 
ployed Senator Thomas in any capacity? 
A, That is correct to my own knowl- 
edge and my firm belief is that it is so. 


Q. Well, I am perfectly frank to say | 


that we found nothing in our examina- 


a certificate of interest and convenience | tion of bills or papers that indicates that | 


the franchise be | 


he was. 

A. In fact, I am very familiay with 
Senator Thomas’ connection with the 
matter. I have known 


Rock Island, lll., and Cape Girardeau, 


| the “siding” tracks of the Roseville Coal 


| tion of conditions in the bituminous coal 


| police. 


Evidence Also Heard to Controvert Charge Company 
Siding Was Removed Because of Union Labor. 


The Vice President oi the Pennsyl- | 


15 presented witnesses to the Senate 
Committee on Interstate Commerce to 
controvert the charge that the Pennsyl- 
vania Railroad had, from a selfish in- 
terest in labor controversies, participated 
in the organization of the coal and iron 
police of Pennsylvania and had removed 


Company because the company employed 
union labor. The Committee is holding 
hearings in connection with its investiga- 


industry. 

John G. Sersch told the Committee 
of his organization of the coal and iron 
He stated that while he was an 
employe in the police department of the 
Pennsylvania Railroad, without any sug- 
gestion on the part of the railroad but 
in order to better himself financially, he 
applied for a position with the Pitis- 





Rate Complaints 
Filed with the 
Interstate Commerce 
Commission 


Rate complaints made public May 
15 by the Interstate Commerce Com- 
mission are summarized as follows: 

No. 20972. Pittsburgh Plate Glass 
Company, Linseed Oil Division, v. Atchi- 
son, Topeka & Santa Fe Railway et al. 
Requests Commission to require estab- 
lishment of reasonable rates on linseed 
oil from Ked Wing, Minn., to points in 
Oklahoma, Texas, and Shreveport, La. 
Claims reparation. 

No. 20978. Joseph T. Ryerson & Son, 
Inc., of Chicago v. Chicago, Milwaukee | 
& St. Paul Railway ct al. Claims rep- 
aration of $155.14 on shipments of 
electric traveling crane from West Al- 
lis, Wis., to Jersey City, N. J. 

No. 20974. Cushnoc Paper Corpora- 
tion, of Augusta, Maine, et al v. Akron, 
Canton & Youngstown Railway et al, 
Ask Commission to order establishment 
of reasonable rates on newsprint pa- 
per from Augusta, Lisbon Falls, Bruns- | 
wick, Pejepscot Mills, Woodland, Mil- 
linocket, Hast Millinocket, and Madison, | 
Maine, to all destinations on_ defend- | 
ants’ lines in Virginia, Kentucky, Ten- | 
nessee, North Carolina, South Carolina, 
Georgia, Florida, Louisiana east of the 
Mississippi River, Alabama and Mis- 
sissippi. 

No. 20975. J. L. Weinberg, of New 
York City, v. Atchison, Topeka & Santa 
Fe Railway et al. Requests Commission 
to prescribe reasonable classification 
ratings on Liebig malt-tonic in official, | 
southern and western territories. 


Inquiry Ordered on Salt 
Freight Rates in South 











An investigation into freight rates on 
salt between points in southern territory | 
has been ordered by the Intersate Com- 
merce Commission. The Commission’s 
order In Docket No. 20877, dated April 
9 and made ptblic May 15, reads as | 
follows: i 

The Commission having under consid- 
eration a petition filed on behalf of 
Southeastern and Carolina carriers for 
a general investigation of the rates ap- | 
plicable to shipments of salt in Southern | 
territory: 

It is ordered, That the Commission | 


upon its own motion enter upon an in- | 
vestigation into the reasonableness and 
propriety of the rates on salt, in car- ; 
loads, from producing points in the | 
States of Louisiana, Ohio, Michigan, 


' Kansas, West Virginia, New York, and 


Mo., and on tributaries and outlets of | 


Mississippi affected by backwaters. For 


this work States or levee districts shall | 
provide rights-of-way, pay one-third of | 


cost of work, and maintain them. 


Flood Control Surveys. 
Flood control surveys directed to be 


Chicago, Ill., to points in Southern ter- | 
ritory, and between points in Southern | 
territory, including rates from the ports, 
with a view to making such findings and 
orders in the premises and prescribing 
such just, reasonable and lawful rates | 
as the facts and circumstances may ap- 
pear to warrant; 

It is further ordered, That all car- 
riers subject to our jurisdiction, parici- | 


; pating in the transportation above re- 
| ferred to, be, and they are hereby, made 


made by Corps of Engineers of all tri- | 


butaries of Mississippi, including the 
Red, Yazoo, White, St. Francis, Arkan- 
sas, Ohio, Missouri, Illinois, and their 
tributaries. Surveys to be made 


simultaneously with work on lower Mis- | 
sissippi, and reports to be reviewed by 





Mississippi River Commission, and sub- 
mitted to Congress through Secretary 
of War, $5,000,000 of appropriation au- 


; thorized to be used in making surveys. 


Surveys of tributaries of Mississippi 


shall include comprehensive study of 
possibilities of controlling floods by 
reservior system. 

President shall have study made, 
through Secretary of Agriculture, or | 


other agencies, of effect on flood control 
of proper forestry practice. Missis- 
sippi River Commission to make survey 
below Cape Girardeau where leyees have 
been built on one side of river, causing 


| greater overflow on the other side, to de- 
termine if construction of levees to re- | 


Senator | 


Thomas many, many years, and I know | 
| what his connections are, and I submit 


that while I put just enough caution into 
this it is something I do not know any- 
thing about, and I know there is no such 
thing. That is all. 

Q. Did Senator Thomas appear before 
the Senate Committee in opposition to 


| the Walsh resolution? 


| 


A. I do not know whether he said he 
was in opposition to it or whether he 
favored an investigation. I do not know 
what he said. 

Q. Do you 
appeared ? 

A. I think he has been for many years 


know in whose behalf he 


, employed by the City Service Company. 


He so stated and I have never known 
him to state anything that was not cor- 
rect. 

Q. Do you know whether he has ap- 
peared before the Congressional Com- 
mittees in relation to the bill with regard 
to Muscle Shoals? 

A. I think not. 

Q. Or with the Boulder Dam bill? 

A. No, sir. 

Q. The terms of this resolution re- 
quire us to inquire as to contributions 


[Continued on Page 12, Column 1.) 


| 


duce extent of overflow is feasible. Also 
to determine effect on land between 
river and adjacent hills of ovrflow caused 
by construction of levees at other points 


respondents to this proceeding, and that 
this order be served upon each of said , 
respondents. 

And it further ordered, That this 
proceeding be assigned for hearing at 
such times and places as the Commission 
may hereafter direct. 


iS 


Local Contribution to Ohio 
Lake Port Project Opposed 





Opposition to the proviso contained in 
the recommendation of the Board of 
Engineers for Rivers and Harbors, that 


| local interests contribute $180,000 of the 


$715,000 that would be required to im- 
prove the harbor at Fairport, Ohio, was 
expressed before the House Committee 


'on Rivers and Harbors on May 15 by 


' construction. 


along the river, and to ascertain equities , 


of 
same, 

Report to Go to Congress. 
_ Reports of these surveys to be 
itted to Congress, Commission also 
make resurvey of proposed levee 


be- 


' tween Tiptonville, Tenn., and Obio River, 


Kenn., and if found feasible and ap- 
proved by President, the levee shall be 
built. 

Mississippi River Commission to have 
charge of construction; to make inspec- 
tion trips to acquire first-hand informa- 
tion, and to hold hearings and receive 
suggestions from local people affected. 
President of commission shall be execu- 
tive officer; shall have qualifications of 
Assistant Chief of Engineers, and shall 
be brigadier general. 

Present incumbent may be appointed 
brigadier general, retired, and may be re- 
called to active service by President. 
Salary of president of commission to be 
$10,000; other members, $7,500. 

Alf contracts for the sale of land shall 
contain a provision 
Congress is interested in same. 

Flood control project on.Sacramento 
River, Calif., modified to increase pro- 
portion of cost borne by Federal Govern- 


owners of such lands and value of | 


Representative Burton (Rep.), Ohio. 
Local interests. he said, already have 
contributed $85,000 to the inner harbor’s 
The present project is for 
the outer harbor, calling for the exten- | 
sion of the east breakwater to 4,000 fect. | 
The commerce of the harbor, he said, | 
nad increased recently to 4,844,000 tons | 
for last year from a small amount a few | 


| years ago. | 


sub- | 
to | 





Shipping Measure Is Viewed | 
As Beneficial by President | 


are some very good provisions in the 
Jones-White merchant marine 
(S 744), which would tend to benefit | 
the shipping interests of the United 
States. This was stated officially on May 
15. | 

There are, however, some provisions 
in the measure which the President does 


President Coolidge feels that ed 


bili | 


' not like so well, but so far as he has 


been advised, the bill, as a whole, would 
be beneficial to the shipping interests 


| of the country. 


| Hearing on Constructive 


that no Member ot ! 


ment from one-sixth to one-third, total | 


amount contributed by United States not 
to exceed $17,600,000, 


Stations Is Postponed 





The Interstate Commerce Commission 
on May 15 announced that the hearing 
before Examiner Ames on Constructive 
stations and Trucking in Lieu of Light- 
erage in New York and vicinity. — In- 
vestigation and Suspension Dockct No. 
3100. has been postponed from May 16 
to May 22, at New York. 


} ent officers of the 


| night. 


1 C. Gs 


burgh Coal Company. When he came 


to Pittsburgh, he stated, the property of | 


the coal company was being guarded by 
deputy sheriffs and he immediately set 
about submitting applications to Govy- 
ernor Pinchot of persons he could recom- 
mend fox appointment to the coal and 
iron police. Governor Pinchot exercised 
a close supervision over the organiza- 
aa of the new constabulary, Mr. Sersch 
Sald. 


Charges of Misconduct 
Against Police Denied 

The coal and iron police were built 
up to an organization of 90 men while 
he was at their head, Mr. Sersch stated 
and he denied that during the five 
months he was connected with them 
that any gross misconduct, statutory 
and morai, that has been charged 


| against them occured. 


Mr. Hiserman stated at the conclu- 
sion of Mr. Sersch’s testimony that he 
believed it to show the claim that the 
Pennsyivania Railroad had loaned its 
Captain of Police to organize the coal 
and iron police out of sympathy with 
the non-union coal companies, to be un- 
founded. 

The Division Engineer 
cinnati Division of the 


of the Cin- 
Pennsylvania 


' system, Alfred W. Duke, in whose divi- 


sion is located the Roseville Coal Com- 
pany was put on the stand to contradict 
the testimony previously given by 
Thomas Sagel that the Pennsylvania 
Railroad tore out the ‘‘sidings” of the 
Roseville Coal Company. 
Correspondence between the differ- 
Cincinnati Division 
and officers of the Roseville Company 
was introduced which tended to show 
that the siding was taken out because 
the Roseville Company was going to 
abandon it mine and not because the 
mine was employing union labor. 


Bill Would Extend Radio 
Rules to Smaller Ships 


| 
| 





fon 


Modified by Order 


Changes Set Forth in Para- 
graphs C asad D, Sup- 
plemental Order 
No. 29. 


The Interstate Commerce Commission 

May 15 made public Supplemental 
Order No. 31 in No. 15006, the case in— 
volving an investigation of freight rates 
on coal, modifying the former order as 





| to rates to New England as follows: 


It is ordered, that Supplemental Orv- 
der 29, entered hereim on March 12, 1928, 
and it is hereby, modified so that para- 
graphs (c) and (ad) on page (v) of the 
supplemental order as printed will read 
as follows: 

*“(c) From all wines embraced 3m 
paragraph (a) to all destinations in New 
England on the Cemtral New England 
Railway, Grafton & Upton Railroad, 
Narragansett Pier TRailroad, and Lon= 
Island Railroad, to all destinations ir 
the State of New Jersey; and to Brook - 
lyn, N. Y,, for Pemnsylvania Railroad 
delivery, rates which shall not exceed 
by more than $1.25 the contemporane- 
ous rates on bituminous coal, in caz— 
loads, maintained by the Pennsylvania 
Railroad from the Clearfield, Pa, district 
to the same destinations, provided that 
where the resulting rate to any point 
is lower than the resulting rate to any 
intermediate point Ower the same route, 
the latter rate may be observed as maxi- 
mum at the more distant point. 


Order Remains Effective. 

*“*(d) From all amines embraced in 
Paragraph (a) to all destinations in New 
Exngland on the Boston & Albany Rail- 
road, Central Vermont Railway, Maine 
Central Railroad, Mioontpelier & Wells 
River Railroad, Rutland Railroad, and St. 
Johnsbury & Lake Champlain Railroad, 
rates which shall met exceed by more 
than $2.10 the contemporaneous rates On 
bituminous coal, in carloads, maintained 
by the Pennsylvania Railroad from the 
Clearfield, Pa, district to the same 
destinations, provided that where the re- 
sulting rate to any point is lower than 


| the resulting rate to any intermediate 


Radio equipment would be a compul- | 


sory requirement of vessels carrying 50 ; 


or more persons in passengers or crew 
entering or clearing ports of the United 
States under the provisions of a bill (H. 
R¢ 13750) introduced in the House by 
Representative White (Rep.), of Lewis- 


| No. 29 shall remain 


ton. Me., chairman of the House Com- | 


mittee on 
eries. 


Merchant Marine and Fish- | 


The radio apparatus, required by the | 
proposed legislation would be capable of ; 


sending and receiving messages over a 
distance of at least 100 miles, day or 
The bill would require the ship 


to have an auxiliary power supply, in- | 


dependent of the vessel’s main electric 
power plant, capable of sending mes- 
sages for at least four hours. 

The bill also would require two com- 
petent persons skilled in the use of 
such apparatus, to be on the ship, with 
one of them on duty at all times. 


Schedule on Waster Plates 


Extended to December 15 | 


By an order entered May 14 in In- 
vestigation and Suspension Docket No. 


| 3107, the Interstate Commerce Commis- 


sion suspended from May 15, 1928, until 


December 15, 1928, the operation of cer- 


tain schedules as published in the fol- 


| lowing tariffs: 


The Chesapeake and Ohio Railway 
Company: Supplement No. 15 to I. C. 
10508, 


The Cleveland, Cincinnati, Chicago and | 


St. Louis Railway Company: 
ments Nos. 22 and 23 
8357. 


The 
cancel 


to f..C. C. No. 


suspended schedules propose to 
the carload commodity rates on 


Supple- | 


waster plates or sheets between points ; 


in Central Freight Association territory, 
which would result, generally in the ap- 
plication of higher class rates. 


Improvements for Harbor 
In North Carolina Favored 


A recommendation by the Board of 
Army Engineers for Rivers and Harbors 
for a $11,000 project for the improve- 
mnet of Silver Lake Harbor, N. C., was 


| approved on May 15 by the House Com- 


mittee for Rivers and Harbors. The sum 
will be included in the Rivers and Har- 
bwors Bill for 1928. 


Deas 


point over the same route the latter rate 
may be observed aS maximum at the 
more distant point.”” 

It is further oraered, that in all other 
respects the said Supplemental Order 
in full foree and 
effect. 


House Action Assured 
On Boulder Dam Bill 


[Continued Fr-om Page 1.) 
bill is a humanitarian piece of legis- 
lation urgently needed for the protection 
and development of the lower Colorado 
River where the uncontrolled floods have 
already wrought great havoc, It also 
puts them in accord with President Cool- 
1dge who has earnestly expressed the 
hope that this iegisiation be acted upon 
by Congress this session. 

“In the Senate, 2 shameful filibuster 
is being conducted by the representatives 
of Arizona and Utah who selfishly seek 
to exact special comcessions as the price 
ot their acquescence. Fortunately the 
House leaders decline to countenance 
such tactics by any further postpone- 
ment of the consideration of the matter. 

“Of course, the Power companies will 
continue their opposition but their fig ht 
will be less effective since the Federal 
Trade Commission’s exposure of their 
insidious use of ‘unmder-cover’ methods in 
newspapers, colleges and chambers of 
commerce and other “disguised’ activities. 

“T am confident, from my knowledge 
of the merit and necessity for this lex- 
islation, that it will receive favorable 
consideration by the House,” 

The works authorized in the bill are: 
(1) adam 550 feet high at Boulder or 
Black Canyon, where the Colorado River 
forms the bundary between Arizona and 
Nevada, to impound 26,000,000 acre-feet 
of water, the estimated cost of the dam 
being $41,500,000; €2) Power plants to 
utilize the water power created at the 
dan, optional with the Secretary of the 
Interior, estimated cost of installing 
plants of 1,000,000 horsepower capacity 
being $31,500,000; €3) construction of an 
all-American canal from the Colorado 
River to the Imperial Valley and *“oach- 
ella Valley, estimated cost $31,000,000. 

The bill authorizes an appropriation of 
$ 125,000,000 for these purposes, includ- 
ing interest estimated at $21,000,000. The 
bill provides for six State ratification of 
the seven State compact. 


In five textile mills of 
its own, which supply 
the greater part of its 
needs,Good yearinsures 
the high and uniform 
quality of its exclusive 
Supertwist tire fabric 
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Banking 


lucturation of V alue 
Of Lands in Florida 


Creates Tax Problem 


asis for Calculating: Profits 

Changed by Revisions of 

Sale Agreements to Aid 
Buyers. 


By EDGAR GRAHANI, 

ield Audit Review Division, Burcau of 
Internal Revenue. 

Wiermination of the proper tax on 
‘olits resulting from transactions dur- 
g the Florida land boom presents a 
inber of interesting problems. 
The year 1924 witnessed large ad- 
nees in the price of Florida real es- 
te, but this was only a prelude to the 
henomenal rise Which occurred in 1925, 
he decline began in the early part ot 
26. It is the tax returms for these 
ree years that afford the problems. 
The elements are (1) the basis to be 
sed in the returns of profits—for the 
mpleted sales, deferred sales, or in- 
allments: (2) basic cost of the lots sold, 
h view of projected improvements not 
ompleted: and (3) valuation of the 
hles contract received in Payment. 


Concessions Made to Buyers. 
When field cxaninations to determine 
AX labs with respect to different 


pes of these sales were first begun the: 


hatter of the basis was thought to be 
elatively ssimple—to be merely a ques- 
on of whether the payments within the 
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Industrial Production and Trade Expanded | 
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In First Quarter After Recession Last Year 


Out put of Manufactures Set 


Of Building Exceeded 1927 Level. 


[Continued from Page 1.) 


| sequence of larger purchases this year 


last by residents of agricultural 
part also because of 
improvement in industrial dis- 


than 
districts, but in 
recent 
tricts. 

The expansion of industry and trade 
was accompanied in February, March, 
and April by an increasing demand for 
bank credit and an increase by more 
than the usual seasonal amount in com- 
mercial loans of member banks in lead- 
ing cities. In March and April loans 
made by these banks on the security of 
stocks and bonds, including loans to 
brokers, increased rapidly to the highest 
level on record. 

Production of manufactures in March 
was nearly 20 per cent larger than in 
December and exceeded in volume the 
output in any previous month for which 
records are available. Much of this in- 
crease, however, was of seasonal char- 
acter. Factory output in March is com- 
monly larger than in any other month 
of the year and, making allowance for 
usual seasonal variation, manufacturing 
production was in fact no larger in 
March of this year than in certain earlier 
months of exceptional activity—specific- 
ally May, 1927, and August and Septem- 
ber, 1926, The present high level of 


|; manufacturing is due almost entirely to 


he contract price, However, there have | 


een many cases in which the taxpayer, 


n order to holda buyer to his contract, | 


as made concessions on the purchase 
rig, many being of considerable 
mounts. During the year 1927 these 
loncessions were especially tumerous. 

The result is that transactions prop- 
rly treated as installment sales on the 


asis of the original contract may not | 


e classified as such under the terms of 
he modified agreements. Im some cases, 
ecause of the reduction in selling price, 
he profits reported as income on the 
rst intallments have exceeded the total 
rofits to be derived from the sale, An 
xample will make the situation clear: 
and sold in 1926for....-. ~~. $100,000 
and cost (subsequent to Mar. 
1,1915) ee 
Taxable profit dean &.cx CONG 
OWN PR Ment ........2 6 «oss 
necome reported in 1926 return 
on installment basis (arts. 44 
and 45, Regulations 69)..-.... 
‘ew agreement in 1926 fixes 
selling price at. 
and cost 


12,000 


60,000 
40,000 


TOMMOES PTE cos cce ee cos 


Basis Is Changed. 
Inasmuch as the down ‘payment of 
520,000 exceeds one-fourth of the new 
cclling price of $60,000, the ‘profit is not 
‘eportable for tax purposes on the in- 
st@Jment plan, and adjustments must 


} 
| 
| 
| 
| 


increases in the steel, automobile, food, 


; and paper industries, as other important 
vst year were as much as 25 per cent of | 2G Pape stries, as Pp 


groups, notably the textile and leather 
industries, have been less active during 
recent months. 


Steel Production 


Increases Rapidly 


Steel production, which declined 


| sharply during the last half of 1927 to 


: 
| 
| 


40,000 | 


|} automobile 


| large volunie. bi 
roads bought a considerable volume of 


the lowest levels since 1924, has risen 
even more rapidly since December, and 
in March the output of steel ingots was 
only slightly smaller than that for March 


| of last year, which was the largest ever 


recorded. Orders for iron and steel from 
manufactures have been 
especially heavy, and demand for struc- 
tural steel has also been in seasonally 
Earlier in the year rail- 


| rails and bridge material, and there was 


20,000 | 


some increase in orders given for freight 
cars. 

Industries manufacturing machinery 
have been unusually active this year; pay 
rolls of agricultural-implement producers 
have increased sharply since last autumn 


| and in March were the largest for any 


month in the past six years, and orders 
and. shipments reported by machine-tool 


———- |! manufacturers in March were the largest 
20,000 } 


sinee 1920, 
A large part of the recent increase in 


| industrial activity, as well as of last 
| year’s decline, has reflected fluctuations 


be Nnade to correct the ta2x liability on ! 


he @926 return. 
Office Decision 567 (C. B. 3, p. 108) 
ermits, im the cost of lots, the inclusion 


in the production of automobiles and of 
the supplies and materials used in the 
automobile industry. The reduction in 
automobile output in 1927, after two 
years of large production, was due in 


| large part to suspension of operations in 


bf estimated future expenditures for de- | 


elopment, in accordance with the con- 
ract of sale. However, im many cases 
improvements are not mentioned in the 
sales contracts, but are set forth in ad- 
ertisinge booklets, upon the basis of 


vhich claim is made that the vendors | 


should be allowed to include these in- 
tended improvements as though written 
into the contracts. 

Much of this improvement work is 


road building, part of which is now in ; 


progress, the cost being assessed against 
‘contiguous land and the — assessments 
amounting’ in some instances, to hun- 
lreds of thousands of dollars. 


the Ford plant in preparation for the 
manufacture of a new model, of which 
production did not begin until late in 
the year and was then only on a small 
scale. Within recent months, however, 
Ford production has increased, and other 
companies have also expanded opera- 
tions rapidly, with the result that the 
output of automobiles, which in Decem- 
ber was the smallest for any month since 
1922, totaled in March about 415,000 
cars, the largest number for any month 
since August, 1926. 

Production in the textile and leather 
indusiries, on the other hand, which in 
1927 cxceeded that of any other year 


| since 1923, has fallen off somewhat since 


Valuation of the notes received in pay- | 
ment for land sold is another problem. | 


Since the decline in values some of the 
land com panies have entered claims that 
the’ sales: contracts are ‘worthless and 
that unsuccessful efforts to hypothecate 
them prove their worthlessness. 
Nevertheless, in many 


last autumn. Cotton consumption Jast 
year was the largest on record, but_ in 
the autumn demand for cotton goods be- 


| gan. to decline, orders and shipments fell 


off, and later production was curtailed. 
In March sales were slightly larger than 


! shipments and there was a correspond- 


cases actual | 


cost of the lots was realized in the first | : 
orders or shipments, and stocks were 


vear’s Payments, and in other cases the 
liquidation of the contract has either been 
completed or has proceeded so far as to 
make comnpletio appear 2 matter of 
certainty. The purcaser’s loss would 
be too heavy for himto do otherwise. In 
suc® instances the contracts appear to 
be worth face value. 

In all these questions, 
Commissioner is guided byw 


stances disclosed in each particular case, , 
to the emd that legitimate development | 
may not be impeded and that also the | 


Government may receive its due. 
tel oms Railroad Seeks 
Authority for Bond Issue 


road has applied to the Interstate Com- 


| cent months to new high levels for the | 
' postwar period. 


. ; ing quarter. 
however, the 
the circum- ; 


ing increase in unfilled orders, but pro- 
duction continued larger than either new 


further increased. 

The woolen and worsted inc 
which also showed some increase in pro- 
duction in 1927 above the low level of 
1926, was less active in the first three 
months of this year than in the preced- 
Tanning of leather was 
larger in 1927 than in any other year 


of finished leather, as well as supplies of 
cattle for slaughter, have decreased dur- 
ing the past few years, and prices 
hides and leather have advanced in vre- 


Boot and shoe produc- 
tion also increased last year. Since last 
autumn, however, the output of 


; leather and shoes has declined relatively 


merce Commission for authority to is- | 


sue bonds in the amount of $20,000 per 
mile of 


mew construction from Hooker } 


lo Keyes, Okla, a projected extension | 


59.11 miles in length; and also to issue 


kommon stock in the amount of $246.35 | 


pey mile. 


In its application in Fimance Docket | 


No. 6886, made public by the Commis- 


sion May 15, the carrier states that it | 


desires to use the securities in payment 


for the mew road, or to sell the same at , 


par for cash and use the proceeds fox 
theg same purpose. The bonds will bear 
interest at 6 per cent and will mature 
in 30 years. 


Railroad Authorized to Sell 


Stock to Extend = Trackage | 


The _Clinton-Oklahoma-WWV ester Rail- | 
road of Texas has been granted author- | 
ity by the Interstate Commerce Commis- | 


sion to issue $100,000 of capital stock to 


he sold at par and the proceeds used to | 


finance in part the construction of a line 
60 miles in length, extending from Okla- 
homa-Texas State line west to Pampa, 
Gray county, Texas, 


E'S aluations A Howed 
"Two Railroads in Texas 


Final valuation reports were made 
public by the Interstate Commerce Com- 
mission May li, finding the final value 
for rate-making purposes of the Nelson 
& Al miarle Railway to be $139,225 as 
of 19 PS and that of the San Antonio, 
Uv@de & Gulf Railroad to be $4,464,300 
as of 1919, 


ee ‘ § ‘ rend, 4 stocks 
The Beaver, Meade & Englewood Rail- | to ‘the usual seasonal trend, and stocks 


slightly. 

Production of minerals in the first 
quarter of the current year, as during 
the last three-quarters of last year, was 
more than 10 per cent below the rel- 
atively high levels prevailing earlier in 
1927 and late in 1926, when the foreign 
demand for coal was unusually large im 
consequence of the British coal strike, 
and when the output of petroleum was 
also in exceptional volume. Petroleum 
output has been curtailed somewhat dur- 
ing the last few months. Output of the 
various nonferrous metals also has been 
smaller in recent months than at the 
same time in 1927, notwithstanding some 
increase since last autumn in the produc- 
tion of copper and zinc, 

Building construction during recent 
months has continued in practically the 


same large volume as in 1926 and 1927. | 


Estimates of the F. W. Dodge Corpora- 
tion for the country as a whole indicate 
that building and construction contracts 
awarded in the first quarter of 1928 to- 
taled $1,595,000,000 in value, as com- 
pared with $1,513,000,000 and $1,621,- 
000,000 respectively, in corresponding pe- 
riods of 1927 and 1926. An important 
characteristic of contracts this year has 
been the large volume awarded for resi- 
dential construction. The value of resi- 
dential contracts declined somewhat in 
1927 but has increased this year, and 
im March was larger than for any previ- 
ous month, 

This increase occurred in most of the 
States for which reports are received. 

Contracts for public works and public 
wtilities—particularly for highways and 


bridgés—also were larger in the quarter | 


than in the same period of previous years. 
Awards for commercial and industrial 
buildings, on the other hand, 


' gether in Florida. 


| Season of active 
| been the customary increases in 


| Prices of lumber, 
| ily all of last year, have recently become 


; industrial centers indicated that the vol- 


| recession in 
; reached a low 
; resulted in a decrease in factory employ. | 
} ment, as measured by current index num- 
| bers, to approximately the low level of 

; 1924, These index numbers over a long | 
; period of time somewhat overstate the | 
| extent of decline, but from all available 

| evidence it is clear that there was dur- | 
| ing last year a substantial reduction in | 
; factory employment. | 


| factory demand 


; this year was due 


| Affected Situation 


|; coincided with the inactive season 


| ume of employment in general has been 


| the 
,; about the same as that of the same pe- 


| salers of groceries, dry goods, 
| have been 
since 1923; stocks of hides and skins and | 


of , 


i ances for 


1 | and for the earlier date of Easter. were 
of some types of leather have increased | 


' of the country, rather than in 
: trial sections, that the volume of trade | 


| a year ago. 


| ing to higher 





were 


New Record and Volume 


smaller. Activity in building has been 
fairly well distributed throughout the 
country. Total awards for all types of 
construction during the quarter were 
considerably larger than a year ago in 
the Boston, New “York, Chicago, St. 
Louis, and Kansas City districts, while 
the larger decreases occurred in the 
Cleveland and Atlanta districts. The de- 
cline in the Cleveland district was due 
chiefly to smaller contracts for industrial 
and commercial building and public 
works, while that in the Atlanta district, 
occurring in nearly all types of con- 
struction, was localized almost alto- 


; As a consequence of the large build- | 
ing program’ at the beginning of the 
operations, there have | 
pro- 
duction and shipments of building mate- 
rials. Buying of lumber has been par- 
ticularly active this spring and produc- 
tion has been larger than a year ago. 
which declined stead- 


firme: and 
advanced. 
At the beginning of 1928, reports from 


some quotations have been 


ume of employment was smaller 
at any time in several years past. 
industrial activity, 


than 
The 
which | 
point at that time, had 





Some of the indicated decline in the | 
for workers within re- 
cent years may be attributed to improve- | 
ments in the technique of producing and 
handling certain lines of goods, which | 
have made possible a larger output of 
products with a smaller number of work- 


; ers, but the unusually small volume of | 


factory employment at the beginning of 
in considerable part | 
to the temporary recession in industry | 
at that time. There has also been a con- | 


| siderable reduction in employment at coal | 
| mines during the past year. | 


Seasonal Factors | 


In addition to reduced industrial em- | 
ployment, seasonal curtailment of opera- 
tions in building and agriculture, usual | 
in midwinter, released workers from em- | 
ployment. Thus at the end of 1927, as 
had not previously happened since 1921, 
the low point of an industrial recession | 
es ye for 
buiiding and agriculture, and this excep- 
tional combination of unfavorable cir- 
cumstances had a depressing effect on' 
the general labor market. 

Since January, however, the expansion 
of industrial activity has brought about 
an increase in factory employment; there | 
has been, furthermore, the usual sea- | 
sonal increase in demand for workers 
in building and agriculture, and the vol- 


increased substantially. Available data 
indicate, however, that in most manufac- | 
turing industries the number of work- | 
ers in employment during March was | 
smaller than a year ecarlicr. The chief | 
exceptions, in which employment was! 
larger than a year ago, were the auto- 
mobile, rubber tire, agricultural imiple- 


| ment, meat packing, and flour industries, | 
| 1928; Liquidation Agent, J. W. Hall, Dub- 


The most pronounced decreases _ since | 


| March, 1927, were in shipbuilding, petro- | 


ieum refining, and in some of the indus- 
tries making impn and steel products and 


| building materials. 


Movement of commodities through | 
the channels of trade, after declining | 
at the end of 1927, increased during , 
first quarter of 1928 to a level | 
| 
. . ! 
riod of last year. Sales reported by 


tant lines have increased since 
autumn by more than the usual 


last 
sea- 


. ; Sonal amount and for the first quarter 
industry, | 


were in about the same volume as in 
the corresponding period of last year. 
Sales at least as large as those of a | 
year ago have been reported by nei | 
men’s 
and drugs, but there | 
simaller sales of meats, | 
women’s clothing, hardware, and furni- 
ture. 

Increases in sales at wholesalers have 
been especialy large in some of the agri- 
cultural districts, and sales of agvicul- 
tural implements and farm machinery | 
have been much larger during the quar- | 


clothing, shoes, 


| ter than in the first quarter 927 
on. | quarter of 1927. 


Sales by department stores, after allow- | 
an extra day in February | 


in the first three months of 1928 in 


' about the same volume as a year ago | 
| for the country as a whole and in cer- 


tain Federal reserve districts——New 
York, Cleveland and Kansas City—with 
marked increases in the Atlanta, Chi- | 
cago, St. Louis, and Dallas districts 
and decreases in the Boston, Philadel- 
phia, and Minneapolis districts, 

It has been in agricultural sections | 
indus- | 


during the first quarter of this year has | 
compared most favorably with that of 
This reflects a larger in- 
come received by farmers from a crops | 
and other products in 1927 than in| 


1926, Prices of farm products ae | 


; vanced considerably last year and have 


remained since early in the autumn at | 
higher levels than a year earlicr, en- 
abling farmers to market their produce 
at favorable prices. Within recent | 
months marketings of livestock have also | 
brought larger reiurns to farmers than | 
in the same period of last year. The | 
slaughter of cattle during the _ first 
quarter was smaller in volume but, ow- ! 
prices, much larger in 
value than 2 year ago, while the 
slaughter of hogs was larger both in| 
volume and in value, although prices 
for hogs have cieclined. 

The general average of wholesale com- 
modity prices has shown no appreciable 
change during recent months, remain- 
ing at between 96 and 97 per cent of the 
average for 1926. During the past six 
months, in faet, changes in commodity 
prices have shown no pronounced general 
tendency. Dairy products and eggs have 
shown the usual midwinter advance and | 
subsequent decline; livestock and meats 
have declined from the high levels | 





| 922 of the Tariff Act of 1922, 


| Italy 


| Chile (peso) 
} Uruguay 


| spondent, 


| Frank W. Skinner, Norwood, 


i of The Beech Creek State 
| Creek, Pa.; 
| cashier, 


hae s Z ‘ | of Lincoln, 
| Wholesale firms in a number of o Hast | 


; capital, 


| capital stock of $200,000. 


| tively 


Commercial Credits 


Currency 


| Foreign Exchange | Delay Is Sought 


New York, May 1)--The 
serve Bank of New York, todav certified 


to the Secretary of the Treasury the fol- | 


lowing: . 

In pursuance of the pruvisions of Section 
622 dealing with 
the conversion of foreign Currency for the 


! purpose of assessment and collection of 


duties upon merchandise imported into 
the United States, we have ascertained and 
hereby certify to you that the buying rates 
ii. the New York market at noon today for 
eable transfers payable in the foreign cur- 
rencies are as shown below: 
Country. 
Austria (schilling) ....0-++-+-- 
Belgium Cbhelga) ...sccereeeees 
Bulgaria ClEV) ..sceeeseeeeee 
Czechoslovakia (krone) 
Denmark (Krone .....++-++++-- 
England (pound sterling) 
Finland (markka) ....++++++-- 
France (franc) ..ssceeeeeee- 
Germany Creichsmark) ..--.--- 
Greece (drachma) ...++++se++s 
Hungary (Pengo) ..-eersee+-e 
CHER) co ccisscctsessecceces 
Netherlands (Guilder)...+++++-- 
Norway (Krone) w.eecrere rete es 
Poland (ZLOTY) c.csesrereereeess 
Portugal Cescudo) ....seeeee ees 
Rumania, (leu) 
Spain (PESetar .eescsereeeeeeecs 
Sweden (krone) ie6b0uw6 
Switzerland (franc) ...++++++-- 
Yugoslavia ‘dimar) ......---+--- 
China Cong Kong dollar) ... 
China (Shanghai tatl) ..------. 
China (Mexican dollar) «.-.--- 
China (Yuan dollar) ....--++-- 
India (rupee) ’ 
Japan CYET) c.cevsersreeerees 
Singapore (S. 8.) Gollar cewsscas 
Canada Cdolar) ...ccceeseeee es 


13,9648 


| Cuba (peso) 


Mexico (peso) 

Argentina Cpeso (gold) .. 

Brazil Cmilreis) oe } 
103.0588 


(peso) = 
98,2800 


Colombia CPeso) ...sreeeeeee es 
Bar Silver peas enrewes 


Changes in Status 
of 
National Banks 


in the week ending May 11. 


— 


Changes in the status of national banks 


in the week ended May 1 1 as just an- | 


nounced by the Comptroller of the Cur- 
rency, Department of the 
were as follows: : i la 
Applications to organize received: ; 
The Buzzards Bay National Bank, Buz- 
zards Bay, Mass; capital, $50,000; corre- 
John W. Ramsay, 
Mass. 
Highwood 
N. J.; | capital, 


of Englewood, 


National Bank 
correspondent, 


$50,000; 


| Howard S. Eshelman, Englewood, N. J. 
athe Norwood National Bank, Norwood, 
correspondent, 


: Fe apital, $50,000; 
ee N. J. 


The First National Bank of 


i ions to organize approved: 
He Bere Mawr National Bank of Yonk- 
ers, N. Y.3 capital, $100,000; correspond- 
ent. Dr. R. Roberts, Yonkers, N 
The Eastport National yr 
N. ¥.; capital, $50,000; correspondent, Wil- 


| iam H. Chapman, East Moriches, N, Y 


Charters issued: : 

First National Bank in Lakefield, Minn.; 
capital, $25,000; president, August Pohl- 
man; cashier, J. F. Pletz. 

The Beech Creek National Bank, Beech 
Creek, Pa.; president, P. MeD, Tibbins; 
Bank. Beech 
president, P. McD. Tibbing; 
L. D. Brungard. 

Changes of titles: . 

The Manufacturers National Bank of Ra- 
cine, Wis.. to “Manufacturers National 
Bank and Trust Company of Racine.” 

The Peoples National ww 
Plains, N. Y., to “The Peoples National 
Bank and Trust Company of White Plains. 

Voluntary liquidations: 


The Citizens National Bank of Dublin, \ 


Texas; capital, $50,000; effective May 1, 
lin, Texas. Absorbed by_The Farmers Na- 
tional Bank of Dublin, No. 12758. 

The First National Bank of Arcata. 
Calif.; capital. $50,000; effective April 5, 
1928; Liquidation Agent, A. H. Leydecker. 


| San Francisco, Calif. Absorbed by Security 


Bank and Trust Co., of Bakersfield, Calif. 

City National Bank in Lincoln, Nebr. 
capital, $300,000; effective May 3, 1928; 
Liquidation Agent, Stanley Maly, Lincoln, 


' Nebr. Absorbed by The First National Bank 


No. 1798. 

The Union National Bank of Knoxville. 
Tenn.; capital, $500,000; effective March 
$1, 1928; Liquidation Agent, Bankers Trust 
Company of Knoxville, Tenn. Absorbed by 
Holston-Union National Bank of Knox- 
ville, No. 4648, 

Consolidation: The Winona National 
Bank, Winona, Minn.; capital, $100,000; 
The Winona Savings Bank. Winona, Minn.; 
$100,000; consolidated under Act 
of Nov. 7. 1918, as amended Feb, 25, 1927. 
under charter of The Winona National 
Bank, No. 10865, and under the title “The 
Winona National and Savings Bank,” with 


; been substantial decreases in cotton, coal, 


rubber, and grain alcohol. 

Prices have advanced, on the other 
hand, for grains, cattle feed, hides and 
leather products, wool, and _ structural 
steel. In March and April there were 
sharp increases in prices of grains and 
more moderate advances in flour, hogs, 
cotton and lumber. Rubber, however, 
declined in April to below 18 cents a 
pound, the lowest price recorded since 
1922, and cattle prices have also declined 
somewhat from high levels reached carly 
in the year. 

The increase during the early months 
of 1928 in production, employment, and 
trade was accompanied by a substantial 
increase in the volume of bank credit in 
use. 
ber banks in leading cities, after some 
liquidation in the early weeks of the 
year, subsequently increased by more 
than $700,000,000, and were in April 
nearly $350,000,000 larger than at the 
beginning of the year and considerably 
larger than at any previous time. 

Somewhat less than half of the recent 
large increase represented a_ rapid 
growth in February, March, and April 
in commercial loans. These loans in 
November, December, and January, how- 
ever, when industry and trade were rela- 
inactive, were for the first time 
in several years no higher than at the 
same time in the preceding year. The 
recent increase, therefore, which has 
been the most rapid for this season of 
the year since 1923, may be taken in 
considerable part as reflecting coincident 
growth, from an unusually law level and 
in more than the usual reasonal amount, 
in the production and distribution of 
goods. % 

There has not been at this time, how- 
ever, any sustained increase in the de- 
mand for currency for circulation, which 
was late in April at a level but little 
higher than two or three months before 
and continued, as in other recent months, 
to be more than $125,000,000 below the 
level of the corresponding month a year 


reached last autumn; and there have also ago- 


Iederal Re- 


14.0715 | 


| risk fortunes in advancement of 


§ | would be able to 


6000 


Treasury, | 


Cataumet, | 


Bellerose, | 
N. ¥.; capital, $100,000; correspondent, Ru- | 
| fus E. Smith, Bellerose. a ks 


Bank, Eastport | 


Bank of White ; 


Loans and investments of mem- , 


In Legislation to 
Stabilize Money 


Member of Reserve Board 
Asks Committee of House 
To Await Developments 
In Gold Standard. 


[Continued from Page 1.] 
now pending in the Senate as interwoven 
with the question of the value which a 


| dollar will buy. 


Doctor Miller said “so 10ng as 
try is progressive and business men 
indus- 
try,” there will be instability.” He sug- 
gested it was unlikely that Congress 
make any changes in 
the natural laws by statutory enactments. 

Committee members referred to recent 
statements of economists and publicists 


that a shortage of the world supply of | 
gold appears likely within the next 20 | 


years. Doctor Miller said that such 
might be the case but that he did not be- 
lieve the bill before the Committee could 
prevent conditions which might normally 
be expected to develop in that event. 
He proposed to wait until those predicted 
conditions are nearer. 

*T believe,” he added, “that we will be 
able to sense the approach of those condi- 
tions; I am convinced that the approach 
of a shortage of gold will be foretold 
by conditions unmistakable in their 
meaning. Steps then can be taken to 
meet the new conditions. 
remembered that there may be imaginary 
shortages without real shortages.”’ 


| 
Mr. Luce declared that Doctor Miller’s | 


statement was no answer to his belief 
that the information should be gathered 
and analyzed. He asserted his 
that “we will be derelict in our duty if 
we pursue the policy of waiting.” adding 
that few of the members of Congress 
had had economic training and they must 
needs depend on the agencies of the 
executive branches to supply information 
of this character. The Federal Reserve 
Board, Mr. Luce _ said, was the best 
equipped and the best trained to do the 
work. 


Reprint Urged of Report 


Of Gold and Silver Inquiry | 


[Continued from Page 1.] 


| a persistent demand has continued that 


certain material be added to its publi- 


cation on Foreign Exchange and Euvo- | 


pean Currency and Finance, and that 


they be brought down to date. 


The Senate Committee on Mines and j 
| piled under the direction of your com- 
mittee upon European Currency and Fi- | 
I have been reading | 


Mining has, therefore, given considera- 
tion to and has Authorized me favorably 


| to report S. Res. 95, introduced by Sena- 


tox Copeland, and providing for the re- 
vision to date and publication of two 
serials originally prepared and published 
by the Senate Commission of Gold and 


THE LINE OF 


' Gold 


! and 
| The 


| were 
| Documents 
' respectively, and 
| from their sale. 


It must be | 


belief | 


| Commerce, 


saa 
INDEX 
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Finance 


Slver 
gress. 

Serial 8 is a compilation of daily ex- 

| change quotations of eighteen foreign 
currencies, beginning with the Armistice 
date in 1918, with corresponding curves 
indicating the daily, monthly. quarterly, 
semi-annual, and annual fluctuations. 
Serial 9 
' European currency and finance for the 
post-war period. 

Both of these publications presented 
| for the first time information not other- 
| wise available which was extremely use- 
; ful in studying post-war financial _prob- 

lems, and especially useful io the Dawes 
Commission and to many foreign coun- 


Inquiry in the Sxty-eghth Con. 


is a comprehensive study of | 


U. S. Treasury 
Statement 


May 12. 
Made Public May 15, 1928. 


Receipts. 


Customs reccipts $1,790,988 ,23 


| Internal-revenue receipts 


tries in arranging their debt settlements | 


| with the United States. The data pre- 
sented in these publications were 
used as the basis for courses on interna- 
tional currency and finance in many of 


ae ; our universities. 
indus- 


2,700 Copies Printed. 
demand for these publications 
so great that the Commission of 
and Silver Inquiry ordered 
lished the limit that could be 
under the statute—some 1,700 copies—- 
these were very soon 
Superintendent of Documents, in 
order to satisfy the additional demand, 
ordered: an imprint of 1,000 copies. 

A letter from the Superintendent of 
Documents of March 10, 1928, states 
that he has no copies left of the first 


The 
was 


also | 


pub- | 
printed 


exhausted. | 


volume of Serial 9, and only 25 copies of | 


the second volume. 
sold by the 
for 80 


Superintendent of 
cents and 60 cents 
$1,400 was 


been received and are continually com- 
ing in which cannot be met. The de- 


These two volumes | 


realized | 


ANIGOMG thTevs0 000 
Miscellaneous Inter- 
nal revenue...... 
Miscellaneous receipts... 


809,680.37 


1,968,994,98 
660,75 
Total ordinary receipts 5,230,421.56 
Balance previous day... 146,539,436.79 
; 151,769,858.35 
Expenditures, 
General expenditures... 
Interest on public debt.. 
Refurds of receipts. .... 
Panama Canal....... 
Operations in special ac- 
counts 
Adjusted service certifi- 
cate fund 
Civil service retirement 
SGNG vissnsceess 
Investment of trust funds 


$7,724,873.27 
836,432.78 
1,005,659.10 
18,052.87 


199,729.68 


Total ordinary expendi- 
tures 
public debt 
penditures 
Balance today 


Total ..............  161,769,858.35 
The accumulative figures, together 


9,777,701.93 
Other 

8,842,077.75 
133,150 ,078.67 


, with the comparative analysis of receipts 
Many requests for these volumes have | 
| the year, are published each Monday. 


mand for the revised edition would prob- | 


ably 
and the amount that 
Printing Office 
sale would also be greater. 

At the time of the original publica- 
tion, as chairman of the Senate Com- 
mision 
received 
notably 


the 


number of 
Irom the now Vice 
Mr. Dawes, Mr. Crissinger, 
chairman of the Federal Reserve 
Board, Sccretaries Jardine, Wallace, 
and Gore, of the Department of Agri- 
cultural, the late Secretary of 


a large 


formerly 


eral Bartlett, Dr. Julius Klein, Director 
of the Bureau of Foreign and Domestic 
Mr. Grosvenor M. 
Chief of the Finance and 


All of these letters i cted 
the information made available in these 
publications. The 


99 
23, 


a general way states what other corre- 


| spondents had emphasized, as follows: 


“Since I wrote you, the volume com- 


nance has arrived. 
it and now realize the unusual nature 
of the work and its exterme value. 
To be continued in the issue of 
May 17. 





be heavier than for the original, | 
Government | 
would derive from its | 


of Gold and Silver Inquiry, I | 
letters, | 
President | 


1 ‘ | War | 
| Weeks, First Assistant Postmaster Gen- ; 


Jones, | 
Investment | 
| Division of the Bureau, and Dr. Jacob 
Hollander, Professor of Political Econ- 
1omy of John Hopkins University. | 
the | 
| benefits which were being derived from 


letter of February | 
1925, by Vice President Dawes in | 


| 


and expenditures for the month and for 


May Investments 


For those having idle funds 
for investment, we have 
listed in our ‘‘May Sug- 
gestions’ a well diversified 
group of sound bonds yield- 
ing from 3.90% to 6.70%. 
Write for a copy to-day. 


Ask for Folder U S M 16 


HORNBLOWER 
& WEEKS 


Established 1888 


Detroit 
Providence 
Portland, Me. 
Pittsburgh 


Members of the New York, Boston, 
Chicago, Cleveland, and Detroit 
Stock Exchanges 


Boston 
New York 
Chicago 
Cleveland 


breakfast 
that és a 
breaktast 


Crisp bacon, fresh country eggs, 
as you like them, buttered toast 
and a pot of steaming, fragrant 
coffee — that’s a breakfast to many a 
man’s taste, butthere’s always plenty 
of choice to meet your appetite ideas, 
at dinner, lunch or breakfast, when 


vou travel on 


The N ATION A /, Limited 
To Cincinnati, 
Louisville, St. Louis 


A fine train that provides Drawing-Room 
and Compartment-Sleepers and Club Car 
from New York, with such features as Train 
Secretary, Newspapers and Magazines. All- 
Pullman from Washington, no extra fare, 
with Observation ~-Library-Lounge Car; 
Barber, Valet, Maid and Manicure service, 
Shower Bath. Through three years of sery- 
ice—on-time record, 97.59. 


ee 


ae 


THE CAPITOL 


re & 


Baltimor 


&s Ohio 


LIMITED — NATIONAL LIMITED 
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Alien Property 


Supreme Court Asserts Authority 
To Pass on Mun icipal Ordinances 


Local Regulations Construed as Delegated 
Authority of State and Subject to Review 
On Constitutional Question. 





Joun P. KING MANUFACTURING CoM- | 
PANY, PLAINTIFF IN Error, Vv. CITY 
CouNCIL OF AUGUSTA, ET AL. No. 392. 
SuPREME COURT OF THE UNITED 
STATES. 

The Supreme Court found in this case 
that an ordinance of the city of Augusta, | 
Ga., fixing rates for water power sup- | 
plied from a canal owned and maintained 
by the city, does not impair the alleged 
obligation of any prior contract whereby, 
the city undertook to supply water power | 
for the plaintiff’s mill in perpetuity at a 
rate lower than that fixed in the ordi- | 
nance, since the proofs of the alleged ; 
prior contract fall short of showing any 
prior engagement to furnish the power 
at a rate which should continue indefi- | 
nitely, or to supply it at a rate other 
than that fixed for users in general. 

The Court also held that the ordinance 
in question is a statute of a State within 
the meaning of the jurisdiction provision 
as defined by Section 237 (a) of the 
Judicial Code, as set forth in the amend- 
atory act of February 13, 1925. There 
fore, it was held, the Supreme Court had 
jurisdiction to review on writ of error 
the judgment or decree of the State 
court of last resort upholding the validity 
of the ordinance, under the provision of | 
the Judicial Code giving jurisdiction on 
writ of error “where is drawn in ques- 
tion the validity of a statute of any State 
on the ground of its being repugnant to 
the Constitution, treaties or laws of the 
United States.” 





Jurisdiction Denied 
In Dissenting Opinion 


In a dissenting opinion, in which Mr. 
Jifstice Holmes concurred, Mr. Justice ; 
Brandeis differed with the majority on | 
the jurisdictional question. In his opin- 
ion he declared that the act of Feb- 
ruary 13, 1925, which struck from Sec- 
tion 237 of the Judicial Code the words, | 
“ory an authority exercised under the 
State,” evidenced the intention of Con- 
gress to exclude from the jurisdiction of 
the Supreme Court on writ of error the 
judgment or decree of a State court of 
Jast resort concerning the validity of an 
ordinance of a city. 

Municipal ordinances, it was argued, 
are not statutes of a State within the 
meaning of Section 237 of the Judicial 
Code, as amended. 

In error to the Supreme Court of the 
State of Georgia. 

The opinion of the court was delivered 
by Mr. Justice Van Devanter. The full 
text of this opinion and of the dissenting 
opinion follows: 

This is a suit brought in a State court | 
in Georgia to restrain the enforcement 
of an ordinance of the city of Augusta 
fixing rates for water power supplied 
from a canal owned and maintained by 
the city. The plaintiff is a manufactur- 
ing company which operates a mill ad- 
jacent to the canal with water power 
supplied therefrom. 


Prior Contract Impaired 
By Augusta Ordinance 


The objection urged against the ordi~ 
nance that it is repugnant to the 
contract clause of the Constitution of 
the United States, and therefore in- 
valid, in that it impairs the obligation | 
oY a prior contract whereby the city 
undertook to supply water power for the 
plaintiff’s mill in perpetuity at a lower 
rate than that fixed in the ordinance. | 

The court of first instance held | 
the ordinance valid and accordingly dis- 
missed the suit. This was affirmed by 
the Supreme Court of the State, — Ga. 
: and the case is here on writ of error 
allowed by the Chief Justice of that 
court. 

Counsel on both sides treat the case | 
as one which rightly may be brought | 
to this court on writ of error, but some 
members of the court doubt that it 
such a case. Therefore this question will 
be given immediate consideration. 

The jurisdiction of this court to review 
writ of error judgment or decrees 
State courts of last resort is defined 

by Section 37 (a) of the Judicial Code, 

set forth in the amendatory act of 

February 15, 1925, c. 229, 43 Stat. 936. 

As there defined 


is 


is 


on 


ot 


as 


this jurisdiction ex- 

‘tends to two classes of cases— 
(1) “Where is drawn in question the 
validity of a treaty or statute of the 


United States, and the decision is against 
its validity:” 

(2) “Where is drawn in question the 
validity of a staute of any State on the | 
ground of its being repugnant to the 
Constitution, treaties or laws of the 
United States, and the decision is in 
favor of its validity.” 

Plainly the present case is not within 
the first provision. Is it within the sec- 
ond? 

This depends on the sense in which the 
words “fa statute of any State” are used 
therein. If they are used as narrowly 
comprehending only an enactment of the 
State legislature, the case is excluded; 
hut if they are used as broadly compre- | 
hending any legislation proceeding from 
the law-making agencies of the State, 
the case is included. 


Municipal Legislation 
Becomes Law of State 


In usage “statute” is a term which 
has both a restricted and 2 broad signi- 
fication. This is reflected in the follow- 
ing excerpt from Bouvier’s Law Dic- 
tionary, Rawle’s Revision: 

“Statute. A law established by the | 
act of the legislative power. An act | 
of the legislature. The wrritten will of 
thé legislature, sclemnly expressed ac- 
cording to the forms necessary to con- 
stitute it the law of the State. 

“This word is used to designate the 
written law in contradistinction to the 
unwritten law. 

“Among the civilians, the term is gren- 
erally applied to laws and regulations 
ef every sort; every provision ci law 
which ordains, permits or prohibits any- 
thing is designated a statute, without 
considering from what source it arises.” 

Tae Constitution of the United States 
dces not use the term “statute.” but it 
does employ the term “iaw,” often re- | 
garded as an eguivatent, to describe an | 
exertion of icgis!ative power. 

Thus it is declared that a bill pre- 
sented in either house of Congress, if | 
receiving prescribed favorable considera- 

' 
{ 





tion, sha!l “become a law,” Art. I, Sec- 
tion 73, that Congress may. “make ail 


| on the same plane. 


! tember 24, 1789, c. 


, commission 


laws” necessary and proper for carrying 
into execution various enumerated pow- 
ers, Art. I, Section 8, cl. 18; that no State 
“shall pass” any “ex post facto law or 
law impairing the obligation of con- 
tracts,” Art. I, Section 10, cl. 1; that no 
State “shall make or enforce any law” 
abridging the privileges or immunity of 
citizens of the United States, Four- 
teenth Amendment, Section 1; that the 
Constitution, “laws” and treaties of the 
United States shall be the supreme law 
of the land and the judges in every 
State shall be bound thereby, anything 
in the Constitution or “laws of any 
State to the contrary notwithstanding, 
Art. 6, cl. 2, and that the judicial power 
of the United Statea shall extend, among 


' others, to all cases in law and equity aris- 
| ing under the Constitution, “laws” and 


treaties of the United States, Art. 3, 
Section 2. 

It of course rests with each State to 
determine in what form and by what 
agencies its legislative power may be 
exerted. It may legislate little or much 
in its constitution, may permit the elec- 
torate to make laws by direct vote, may 
entrust its legislature with wide law- 


| making functions and may delegate legis- 


lative ‘authority to subordinate agencies, 
such as municipal councils and State 
commissions. 

But whether this power be exerted in 
one form or another, or by one agency 
or another, the enactments put forth, are 
in essence legislative acts of the State; 
they express its will and have no force 
otherwise. 

Constitutionality Required 
Of ‘All Legislation 

As respects their validity under the 
Constitution of the United States all are 
If they contravene 
the restraints which that instrument 
places on the legislative power of a State 
they are invalid, no matter what their 
form or by what agency put forth; for, 
as this court has said, the protection 
which these restraints afford applies, 
“whatever the form in which the legis- 
lative power is exerted; that is, whether 
it be by a constitution, an act of the 
legislature, or an act of any subordinate 
instrumentality of the State exercising 


| delegated legislative authority, like an 


ordinance of a municipality or an order of 
a commission.” Standard Scale Com- 
pany v. Farrell, 249 U. S. 571, 577. 

The jurisdictional provision we 
considering is designed to be in aid of 
such protection. It proceeds on the the- 


| ory that through inadvertence or design 


those who are entrusted with the legis- 
lative power of a Sate may exercise the 
same in a manner forbidden by the 
Constitution of the United States, and 


are | 





that the State courts may uphold such | 


legislation when it should be held in- 
valid. 

Unlike other State action, legislation 
consists of rules having continuing force 
and intended to be observed and applied 
in the future; and this regardless of the 
State agency from which it proceeds. 

Were the question an open one, these 
considerations would afford impelling 
reasons for holding that the jurisdictional 
provision uses the words “a statute of 
any State” in their larger sense and is 
not intended to make a distinction be- 


; tween acts of a State legislature and 


other exertions of the State’s law-making 
power, but rather to include every act 
legislative in character to which the 
State gives its sanction. But the ques- 
tion is not an open one; it theretofore 
has been resolved in keeping with the 


| view just indicated. 


The jursdictional provision originally 
Was part of section 5 of the act of Sep- 
20, 1 Stat. 73, 85, 
which authorized this court to review 
on writ of error judgments and decrees 
of State courts of last resort in cases— 

(1) “Where is drawn in question the 
validity of a treaty or statute of, or an 
authority exercised under, the United 
States, and the decision is against their 
validity;” 

(2) “Where is drawn in question the 
validity of a statute of, or an authority 
exercised under, any State, on the ground 
of their being repugnant to the Constitu- 
tion, treaties or laws of the United States, 
and the decision is in favor of such valid- 
ity: 

(5) “Where is drawn in question the 
‘enstruction of any clause of the Consti- 
tution, or of a treaty, or statute of, or 
held under, the United 


| States, and the decision is against the 


title, right, privilege or commission spe- 
cially set up or claimed by either party 
under such clause of said Constitution, 
treaty, statute or commission.” 

By the act of February 5, 1867, c. 28, 
14 Stat. 385, that section was reenacted 
—the first and second provisions without 


| change and the third to read as follows: 


Original Meaning Determines 
Present Interpretation 

(3) “Where and title, right, privilege 
or immunity is claimed under the Consti- 
tution, or any treaty or statute of, or 
commission held, or authority exercised 


or immunity specially set up or claimed 
by either party under such Constitution, 
treaty, statute, commission, or author- 
ity.’ 

The three provisions—the third as so 
amended—were carried into Section 709 
of the Revised Statutes of 1873 and into 
Section 237 of the Judicial Code of 1911. 


59 Stat. 726, the third provision was 
eliminated so far as a review on writ of 
error is concerned; and by the act of 
February 13, 1925, supra, the first and 


second provisions were amended by omit- | 


ting from both the words “or an au- 
thority exercised under” and with that 
change were reenacted in Section 23 
(a). 

In order that the second provision— 
the material one in this case—and the 
change made therein may be accurately 
in mind we now quote the provision in 
both its original and its amended form— 

[Act 1789] “Where is drawn in ques- 
tion the validity of a statute of, or an 
authority excrcised under, any State on 


| the ground of their being repugnant to 


the Constitution, treaties, or laws of the 
United States, and the decision is in 
favor of such their validity.” 

[Act 1925] ‘Where is drawn in ques- 
tion the validity of a statute of any State 


| been submitted to the consideration of | 
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Anti-Trust Laws 


on the ground of its being repugnant to 
the Constitution, treaties or laws of the 


United States, and the decision is in fa- 
vor of its validity.” 

It will be seen that the phrase “a 
statute of any State” has been in the 
provision from the time of its original 
enactment, and that this phrase was re- 
tained in the reenactment of 1925 with- 
out change or qualification. So, its 
meaning before the reenactment is its 
meaning now. 

Before coming to decided cases which 
we deem relevant it is well to refer to 
some which, although cited as in point, 
appear to us not to be so. Weston v. 
Charleston, 2 Pet. 449 and Home Insur- 
ance Company v. Augusta, 93 U. S. 116, 
are examples. 

The first is a case where a tax or- 
dinance of Charleston was sustained by 
the State court over the objection that 
it was in conflict with the Constitution 
of the United States. This court’s juris- 
diction was invoked, and was by it sus- 
tained, p. 463, on the ground that the 
city’s action in adopting the ordinance 
was the “exercise of an authority” un- 
der the State. Whether the ordinance 
was a statute of the State was not con- 
sidered. 

The other case aiso involved a mu- 
nicipal ordinance which the State court 
had upheld against the contention that 
it was in conflict with the contract clause 
of the Constitution. This court took 
jurisdiction, p. 121, on the grounds (a) 
that the validity of an authority exer- 
cised under the State was in question 
and (b) that a right claimed under the 
Constitution was denied. There was no 
negation of other grounds. 


Law of Confederacy 


Held Unconstitutional 

Williams v. Bruffy, 96 U. S. 176, is the 
first case in which the phrase “a statute 
of any State” in the jurisdictional pro- 
vision was considered and 
There a debt arising on contract 








construed. | 
| 
and | 


owing by a citizen of Virginia to citizens | 


of Pennsylvania had been sequestrated 
during the Civil War under an enact- 
ment of the Conferedate States and col- 
lected from the debtor by that govern- 


; ment. 


After the war the creditors brought a 
suit against the debtor’s administrator 


in a State court in Virginia to collect | 


| the debt. The defendant interposed pleas 


setting up the sequestration and collec- 
tion under the confederate enactment. 
Judgment went for the defendant on 


| these pleas over the plaintiffs’ objec- 


tion _that the confederate enactment 
was invalid under the Constitution; and 


the Supreme Court of Appeals sus- 


) tained that ruling. The case was brought 


to this Court on writ of error, it juris- 
diction being invoked on the grounds 
that the case was one (a) where the 
validity of both a statute of the State 
and an authority under the State was 
drawn in question as repugnant to the 
Constitution and was sustained, and 
(b) where a right, privilege and im- 


munity claimed under the Constitution | 


was denied. 

The jurisdiction was contested, but 
was sustained expressly on “both” 
grounds in a considered opinion by Mr. 
Justice Field, speaking for the entire 


Court. In sustaining the first ground | 
| he said pp. 182,183: 


“The pleas aver that a confederation 
was formed by Virginia and other 
States, called the Confederate States 
of America, and that under a law this 
confederation, enforced in Virginia, the 
debt due to the plaintiffs was seques- 
trated. 

“Now, the Constitution of the United 
States prohibits any treaty, alliance, or 
confederation by one State with an- 
other. The organization whose enact- 
ment is pleaded cannot, therefore, be 
regarded in this Court as having any 
legal existence. 

“It follows that whatever efficacy the 
enactment possessed in Virginia must 
be the sanction given to it by that 
State. Any enactment from whatever 
source originating, to which a State 
gives the force of law is a statute of 
the State, within the meaning of the 
clause cited relating to the jurisdiction 
of this Court. 


Jurisdiction Asserted 
To Rule on Validity 


“Tt would be a narrow construction 
to limit the term to such enactments 
as have gone through various stages of 
consideration by the legislature. There 
may _be many acts authorized by the 
constitution of a State, or by the con- 
vention that framed it, which have not 


its legislature, yet have all the efficacy 
of laws. 

“By the only authority which can be 
recognized as having any legal exist- 








ence, that is,*the State of Virginia, this | 


act of the unauthorized confederation 
was enforced as a law of the Common- 
wealth. Its validity was drawn in ques- 
tion on the ground that it was re- 
pugnant to the Constitution of the 
United States; and the decision of the 
court below was in favor of its validity.” 

Ford v. Surget, 97 U. S. 594, is much 
like the case just cited. The plaintiff 
sued in a State court in Mississippi to 
recover for cotton belonging to him which 
the defendant had destroyed in that 
State during the Civil War in obedience 
io an enactment of the Confederate 
States. 

By special pleas the defendant set up 


| that enactment in justification of the 


under, the United States, and the de- | 
cision is against the title, right, privilege, 





trespass; and the plaintiff insisted by 


demurrers that the enactment was con- | 


trary to the Constitution. 
rers were overruled and judgment was 
given for the defendant, which the Su- 
preme Court affirmed. 


The demur- | 


Louisiana Sugar Refining Co., 125 U. S. 
18, is a case wherein this court was asked 
on, writ of error to review a judgment of 
the Supreme Court of Louisiana giving 
effect to an ordinance of New Orleans 
against the contention that it impaired 
the obligation of a contract. The opinion 
was by Mr. Justice Gray. ie 
After stating that, to be within the 
contract clause of the Constitution, the 
impairment must be “by a law of the 
State,” and that this court “has no ju- 
risdiction to review a judgment of the 
highest court of a State, on the ground 
that the obligation of a contract has been 
impaired, unless some legislative act of 


the State has been upheld by the judg- | 
ment sought to be reviewed,” and after | 


quoting with approval the statement in 
Williams v. Bruffy — “Any amendment, 
from whatever source originating, to 
which a State gives the force of law, is 
a statute of the State, within the mean- 
ing of the clause cited relating to the 
jurisdiction of this court,” he said, p. 31: 

“So a by-law or ordinance of a munici- 
pal corporation may be such an exercise 
of legislative power delegated by the 
legisture to the corporation as a political 
subdivision of the State, having all the 
force of law within the limits of the 
municipality, that it may properly be 
consdered as a law, within the meaning 
of this article of the Constitution of the 
United States.” ki 

In North American Storage Co. v. Chi- 
cago, 211 U. S. 306, which came to this 
court from a Circuit Court of the United 
States, the question was presented 
whether a municipal ordinance was State 
action within the clause in the Fourteenth 
Amendment prohibiting “any State 
from denying due process or equal pro- 
tection.” The Court said, p. 318: : 

“In this case the ordinance in ques- 
tion is to be regarded as in effect a 


| statute of the State, adopted under a 


power granted by the State legislature, 
and hence it is an act of the State within 
he Fourteenth Amendment.” 

The construction which was put on the 
phrase “a statute of any State” in the 
jurisdictional provision by the decisions 
in Williams v. Bruffy, Ford v. Surget 
and Stephens v. Griffith did not stop with 
those cases, but has been approvingly 
followed and applied in later cases. 

In Atlantic Coast Line R. R. Co. v. 
Goldsboro, 232 U. S. 548, this court was 
asked to review on writ of error a judg- 
ment of the Supreme Court of North 
Carolina giving effect to a municipal 
ordinance over the objection that it was 
invalid under the Constitution of the 
United States. 


State Gives Force of Law 
To Local Regulations 


Mr. Justice Pitney, speaking for the | 
entire court, sustained its jurisdiction and | 


on that point said, p. 555: 


“A municipal by-law or ordinance, en- | 


acted by virtue of power for that purpose 
delegated by the legislature of the State, 
is a State law within the meaning of the 
Federal Constitution. (Citing cases). 

“And any enactment, from whatever 
source originating, to which a State 
gives the force of law, is a statute of 
the State, within the meaning of the 
pertinent clause of section 709, Rev. 
Stat.; Judicial Code, section 237; which 
confers jurisdiction on this court. Wil- 
liams v. Bruffy, 96 U. S. 176, 183.” 

Reinman v. Little Rock, 237 U. S. 171, 
came here from the Supreme Court of 
Arkansas on writ of error. The sole 
question involved was the validity of a 
municipal ordinance which the State 
court had sustained against the objec- 
tion that it was in conflict with the 
Constitution of the United States. Mr. 
Justice Pitney again speaking for the 
entire court said, p. 176: 

“The decision of the State court of 
last resort is conclusive upon the point 
that the ordinance under consideration is 
within the scope of the powers conferred 
by State legislature upon the city council 
of Little Rock. It must therefore be 
treated, for the purposes of our juris- 
diction, as an act of legislation proceed- 
ing from the law-making power of the 
State; for a municipal ordinance passed 
under authority delegated by the legis- 
lature is a State law within the mean- 
ing of the Federal Constitution; and any 
enactment, from whatever source orig- 
inating, to which a State gives the force 
of law, is a statute of the State within 


the meaning of the Judicial Code, sec- | 


tion 237, which confers jurisdiction upon 
this court; Atlantic Coast Line v. Golds- 


ro, 232 U.S. 5 55, and cases cited.” | ae oe : . 
bo U 548, 555, and cases cited | ment for a designated prjce or rate in 


Zucht v. King, 260 U. S. 174, was 








| vision been construed otherwise than as 








brought here on writ of error solely on , 


the ground that the State court had up- 
held a municipal ordinance against the 


contention that it was invalid under the |! 


Constitution of the United States. This 
Court dealt with the initial question of 
jurisdiction as follows, p. 176: 

“The validity of the ordinances under 
the Federal Constitution was drawn in 
question by objections properly taken be- 
low. 

“A city ordinance is a law of the State 
within the meaning of section 237 of the 
Judicial Code as amended, which pro- 
vides a review by writ of error where 
the validity of a law is sustained by, the 
highest court of the State in which a de- 
cision in the suit could be had. Atlantic 


Coast Line R. R. Co. v. Goldsboro, 232 | 


U. S. 548, 555.” 

Further applying the ruling in Wil- 
liams v. Bruffy this Court repeatedly 
has held that an order of a State com- 
mission made in the exercise of dele- 
gated legislative authority is a statute 
of the State in the sense of the jurisdic- 
tional provision. Excerpts from some of 
the cases—all brought here from State 
courts on writs of error—will suffice to 


j show the course of decision, | 
“Such an order, being legislative in its | 


The case was brought to this Court by | 


writ of error. The jurisdiction, although 
contested, was sustained in an opinion 
by Mr. Justice Harlan. He quoted with 
approval the above extract from Wil- 
liams v. Bruffy, and added, p. 603: 
“The general orders of the State court 
overruling the demurrers must be ac- 
cepted, in every essential sense, as an 


| adjudication in favor of the validity of 
By the act of September 6, 1916, c. 448, | 


an act of the Confederate Congress, 


| recognized and enforced as law in Mis- 


sissippi, and which act, according to the 
rule laid down in that case, must be, 
therefore, regarded by us as a statute 
of that State, within the meaning of the 
provisions of the act declaring the ap- 
pellate jurisdiction of this court. 

“It results that we have power to re- 
view the final judgment of the Supreme 
Court of Mississippi.” 

Stephens v. Griffith, 111 U. S. 48, is 
a case where the Supreme Court of Ten- 
nessee had given effect to an enactment 
of the Confederate States. This Court 


there said, after reciting its ruling in | 


Williams v. Bruffy, p. 51: 

“So, in this case the Confederate en- 
actment, under which the confiscation of 
the money was had, can be treated only 
as a statute of Tennessee, by whose sanc- 
tion it was enforced as a law of that 
State.” . 

New 


Orleans Waterworks 


| 


Coa. ¥. 
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nature and made by an instrumentality 
of the State, is a State law within the 
meaning of the Constitution of the United 
States and the laws of Congress regulat- 
ing our jurisdiction.” Lake Erie & West- 
ern R. R. Co. v. Publie Utilities Commis- 
sion, 249 U. S, 422, 424. 


Public Service Orders 


Considered State Law 


“The validity of the order prescribing 
the rates was directly challenged on 
constitutional grounds, and it was held 
valid by the highest court of the State. 

“The prescribing of rates is a legis- 
lative act. The commission is an instru- 
mentality of the State, exercising dele- 
gated powers. Its order is of the same 
force as. would be a like enactment by 
the legislature. 

“If, as alleged, the prescribed rates are 
confiscatory, the order is void. Plain- 
tiff in error is entitled to bring the case 
here on writ of error and to have that 
question decided by this Court. 

“The motion to dismiss will be denied.” 
Bluefields Waterworks & Improvement 
Co. v. Public Service Commission, 
U. S. 679, 683, specifically followed and 
applied in Northern Pacific Ry. Co. v. 
Department of Public Works, 268 U. S. 


| 39, 42. 


“The cause is here upon writ of error. | In some connections, rules established by 


262 | 








State Taxes 


Considering the circumstances disclosed 
by the record we have no jurisdiction un- 
less it affirmatively appears that in the 
court below there was duly drawn in 
question the validity of a statute or an 
authority exercised under the State be- 
cause of repugnance to the Constitution, 
treaties or laws of the United States. 
Jud. Code, section 237, as amended Sep- 
tember 6, 1916. 

“Under repeated rulings here, for 
jurisdictional purposes the order of the 
Commission must be treated as though 
an Act of the Legislature.” Live Oak 
Water Users Ass’n v. R. R. Commission, 
269 U.S. 354, 356. 

“The authority of the Dock Commis- 
sioner and the Sinking Fund trustees, 
under the Act of 1871 [they exercised 
delegated legislative power], is such as 
to make the plan and the refusal equiv- 
alent to a statute of the State, and, as- 
suming that it is in conflict with the 
grant and covenants of relators’ deeds, it | 
is a law of the State impairing a con- 
tract obligation under section 10, Article 
1, of the Federal Constitution. (Citing 
New Orleans Waterworks Co. v. Louisi- 
ana Sugar Refining Co., 125 U. S. 18; | 
Williams vy. Bruffy, 96 U. S. 176, 183; 
and other cases.) 

“We have jurisdiction of the writ of | 
error under section 237 of the Judicial 
Code.” Appleby v. Delaney, 271 U. S. 
403, 409. 

A like view of an order, legislative in | 
nature, of a state commission has been 
taken in other related cases. Grand 
Trunk Western Ry. Co. v. Railroad Com- 
mission, 221 U. S. 400, 403; Louisville | 
and Nashville R. R. Co. v. Garrett, 231 
U. S. 298, 318; Arkadelphia, Milling Co. 
v. St. Louis Southwestern Ry. Co. 249 
U. 8. 154, 141; Oklahoma Natural Gas 
Co. v. Russell, 261 U. S. 290, 292. 

In no case has the phrase “a statute 
of any State” in the jurisdictional pro- 





shown in the foregoing review. With its 
use elsewhere—especially in connections 
indicative of its use in a different sense 
—we are not now concerned. 

It is said that the act of February 13, 
1925, which amended the jurisdictional 
provision was enacted with the purpose 
of contracting the obligatory jurisdiction 
of this Court. We recognize that there 
was such a purpose and that effect should 
be given to it. 

_But the act dealt with several juris- 
dictional provisions, including those re- 
lating to cases coming to this Court 
from the Circuit Courts of Appeals, the 
District Courts, the Court of Appeals of 
the District of Columbia and the Court 
of Claims. It shows that the purpose: 
was to cut down and change our juris- 
diction in particular respects and to leave 
it as before in others. 


No Intent to Restrict 


Particular Jurisdiction 


, We are concerned here with a par- 
ticular jurisdiction, as to which there 
was no cutting down or change. The 
terms whereby it was defined in the orig- 
inal provision were retained, and thus it 
was left as before. 

We accordingly hold that the ordi- 
nance in question is a statute of the 
State within the meaning of the juris- 
dictional provision, and therefore that | 
this case is rightly here on writ of er- 
ror. So we turn to the merits. 

The adoption and terms of the ordi- 
nance are not in dispute. Nor is it | 
questioned that the city became obli- 
gated long before the ordinance to 
supply water power from its canal for | 
the plaintiff’s mill. . 

But it is questioned that there was 
any engagement for a designated price 
or rate in perpetuity. Both courts be- 
low found for the city on this point. 

That finding is entitled to respect, 
but is not conclusive; for it rests with 
this Court in cases like this, where con- 
tracts obligations are said to have been 
impaired by subsequent legislation con- 
trary to the constitutional restriction, 
to determine whether there was a con- 
tract and what obligations arose from 
it. St. Paul Gas Light Company v. St. 
Paul, 181 U. S. 142,°147; Appleby v. 
New York, 271 U. S. 364, 379-380. 

It is admitted that there was here 
no formal contract. But it is insisted 
that a contract arose from conversations 
and correspondence between representa- 
tives of the plaintiff and officers of the 
city, and that it included an engage- 








perpetuity. 

The proofs have been considered. It 
would serve no purpose to review them 
in this opinion. We think they fall short 
of showing any engagement respecting 
the rate, other than that it was to be 
the established rate for users in general. 

The rate had been fixed by ordinance 
when the plaintiff obtained. the right to 
have water power supplied to its mill, 
but there was, as we construe the 
proofs, no engagement that that rate 
should continue indefinitely. 

The city may be under a duty to sup- 
ply the power at a reasonable rate 
[See Millers v. Augusta, 63 Ga. 772], 
but that question is not in this case. The 
plaintiff’s objection is confined to the as- 
serted impairment of a prior contract. 

Judgment affirmed. 

May 14, 1928. 


Mr. Justice Brandies 


Voices Dissent 

Mr. Justice Brandeis (with whom Mr. 
Justice Holmes concurs), dissenting: 

I think that the writ of error should 
be dismissed. The judgment below was 
entered after the effective date of the 
Act of February 13, 1925, c. 229, 43 Stat. 
936, 937, 942. That Act struck from sec- 
tion 237 of the Judicial Code the words 
“or an authority exercised under any 
State.”() The section as so amended 
limits the right of review by writ of 
error to cases where the highest court of 
a State has denied the validity of a treaty 
or statute of the United States, or has 
affirmed the validity of a statute of a 
State, challenged as repugnant to the 
Constitution, treaties, or laws of the 
United States. Other cases can be re- 
viewed only if this Court, in the exer- 
cise of its discretion, grants a writ of 
certiorari. Here the challenge was to 
the validity of an ordinance of a city. 
I cannot believe that if Congress had 
intended to maintain our jurisdiction to 
review judgments sustaining such ordi- 
nances, on writ of error, it would not 
have found clearer language in which to 
express its purpose. 

The question before us is the interpre- 
tation, not of the word “laws,” used in 
the Constitution, but the narrower term 
“statute,” employed in the Judiciary Act 
of 1789, c. 20, section 25, 1 Stat. 73, 85. 
And our task is to construe, not the 
single word “statute,” but the phrase 
“statute of any State.” Laws or regu- 
lations adopted by a municipality are 
called, in common speech, either ordi- 
nances or by-laws, not “statutes.’) 


a 





| ercised, without question, in the cases 


Avtnonizep STATEMENTS ONLY ARE PUBLISTIED 
Pus.isHep Without COMMENT BY 


Employers’ Liability 


Jurisdiction Removed by Revision 
Of Statutes, Is Dissenting Opinio 


Justice Brandeis Main tains That Local Regu 
lations Are Not Within Purview of Judi- 
cial Code as Amended. 








an institution are referred to as statutes. 
Thus, the rules adopted by a university 
or its founder are sometimes spoken of 
as statutes of the university. But no 
one would call them statutes of the State 
under whose law the university is incor- 
porated. Nor would any one, in refer- 
ring to the laws or regulations adopted 
by municipal or other corporations, speak 
of them as “statutes of the State.” Has 
the phrase as originally used in section 
25 of the Judiciary Act of September 4, 
1789, c, 20, 1 Stat. 73, 85, and as reen- 
acted in section 2 of the Act of Febru- 
ary 5, 1867, c. 28, Stat. 385, 386, in sec- 
tion 709 of the Revised Statutes, in sec- 
tion 237 of the Judicial Code, and finally 
in the Act of 1925, acquired a different, 
a conventional, meaning so that it must 
be held to include municipal ordinances? 


Clause of Section 25 
Specified in Court 


Our jurisdiction to review a judgment 
of a State court sustaining the validity 
of a municipal ordinance alleged to be 
repugnant to the Federal Constitution, 
was first invoked in Weston v. City Coun- 
cil of Charleston, 2 Pet. 449, 463-464. 
Section 25 of the Judiciary Act of 1789, 
which was then in force without amend- 
ment, authorized a review by writ of 
error in any case “where is drawn in 
question the validity of a statute of, or 
an authority exercised under any State, 
on the ground of their being repugnant 
to the constitution, treaties or laws of 
the United States, and the decision is in 
favor of such their validi’y, or where is 
drawn in question the construction of any 
clause of the constitution, or of a treaty, 
or statute of, or commission held under 
the United States, and the decision is 
against the title, right, privilege or ex- 
emption specially set up or claimed by 
either party, under such clause of the 
said constitution, treaty, statute or com- 
mission.” The jurisdiction having been 
questioned, because of the nature of the 
proceeding, Mr. Chief Justice Marshall 
took occasion to specify the clause of 
section 25 on which he conceived the 
jurisdiction to rest: 

“In this case the city ordinance of 
Charleston is the exercise of an ‘au- 
thority under the State of South Caro- 
lina,’ ‘the validity of which has been 
drawn in question on the ground of its 
being repugnant to the constitution,’ and 
‘the decision is in favor of its validity.’ ” 

The jurisdiction then declared was ex- 


involving municipal ordinances that came 
before the Court during the next half 
century.) In 1876 the subject was care- 
fully reconsidered in Home Insurance Co. 
v. City Council of Augusta, 93 U. S. 116, 
118, 121. After stating the possible 
bases of jurisdiction under section 709 of 
the Revised Statutes, the Court said: 
“Here there was drawn in question the 
authority exercised by the city council 
under the State in pasisng the ordinance 
imposing the tax complained of. The 
question raised was as to its repugnancy 
to the Constitution of the United States; 
and the decision was in favor of the va- 
lidity of the authority so exercised. A 
right was also claimed under the Con- 
stitution of the United States. The de- 
cision was adverse to the claim. The 
case is, therefore, within two of the cate- 
gories we have stated. The jurisdic- 
tional objection cannot be maintained.” 


Second of the Categories 
Held to Be Eliminated 


The Court would hardly have omitted 
to say that review might also have been 
had by virtue of the “statute” clause if 
it had been of opinion that a municipal | 
ordinance could be properly so described. | 

The second of the categories mentioned | 
in Home Insurance Co. v. City Council | 
of Augusta, was eliminated, so far as the | 
right to review by writ of error was 
concerned, by the Act of September 6, 
1916, c. 448, section 2, 39 Stat. 726. In 
cases where the showing was merely 
that a title, right, privilege or immunity 
guaranteed by the constitution had been 
claimed and denied, that Act provided 
that there could be no review except by 
certiorari. But as it left unchanged the 
clause regarding the validity of an au- 
thority, on which Mr. Chief Justice Mar- 
shall had based the power of this Court 
to review judgments sustaining munici- 
pal ordinances, our jurisdiction over such 
judgments remained unaffected. When, 
in 1925, the authority clause was struck 
from section 237 of the Judicial Code 
and our jurisdiction on writ of error un- 
der that section was limited to cases in- 
volving the validity of a statute, Con- 
gress cannot have been unaware of the 
difference, for jurisdictional purposes, be- 
tween a statute of a State and a mu- 
nicipal ordinance. For attention had 
been called to the difference by numerous 
decisions under several jurisdictional 
acts—the most recent being of wide pub- 
lic interest. 





The Act of June 18, 1910, ec. 309, 36 | 


Stat. 539, 557, section 17 of which was 
embodied in the Judicial Code as section 
266, declared that “no interlocutory in- 
junction suspending or restraining the 
enforcement, operation, or execution of 
any statute of a State by restraining the 
action of any officer of such State in the 
enforcement or execution of such statute” 
should issue except upon a hearing be- 
fore three judges as there provided. An 
unbroken line of decisions, beginning in 
1911, has held that a municipal ordinance 
is not a statute within the meaning of 
that section. Sperry & Hutchinson Co. 
v. City of Tacoma, 190 Fed. 682; Cum- 
berland Telephone & Telegraph Co. v. 
City of Memphis, 198 Fed. 955; Birming- 
ham Water Works Co. v. City of Bir- 
mingham, 211 Fed. 497, affirmed, 213 Fed. 
450; Calhoun v. City of Seattle, 215 Fed. 
226; City of Des Moines v. Moines Gas 
Co., 264 Fed. 506; City of Dallas v. Dal- 
las Telephone Co., 272 Fed. 410. See 
also Land Development Co. v. City of 
New Orleans, 13 F. (2d) 898, reversed 
on the merits, 17 F. (2d) 1016. The 
principal ground of these decisions, 
namely, “that the natural meaning of 
‘statute of a State’ is a statute or law 
directly passed by the Legislature of the 
State, and the natural meaning of ‘any 


officer of such state’ is an officer whose | 


authority extends throughout the State, 
and is not limited to a small district,” 
(198 Fed. 955, 957) is, of course, equally 
applicable to section 237 of the Judicial 
Code. It cannot have been unknown to 
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Congress. The construction had alreac 
been established when the Act of Mar« 
4, 1913, c. 160, 37 Stat. 1013, amende 
section 266 so as to make it clearly a 
plicable to suits to enjoin the orders of 
State commission. !) s 


Municipal Ordinances 
Were Not Included 


The amending Act inserted after tt 
words “in the enforcement or executic 
of such statute,” the words “or in th 
enforcement or execution of an ord 
made by an administrative board or con 
mission acting under and pursuant to th 
statutes of such State.” Congress di 
not include in the amendment any refei 
ence to municipal ordinances. The fac 
that it did not is significant.) 

Prior to the Act of 1925, the difference 
for purposes of appellate review, betwee 
a statute and a law enacted by a subordi 
nate leglislative body, had been called 1 
the attention of Congress also by th 
cses which settled that enactmmgpts of th 
legislatures and other law-making bodie 
of the territories and of the District 
Columbia are not statutes of the Unite 
States within the meaning of legislatio 
governing the jurisdiction of this Court 
The question appears to have arisen fir 
under the Act of March 3, 1885, c. 
section 2, 23 Stat. 445. The phraseolog} 
of this statute was similar to that o 
section 25 of the Judiciary Act of 1789 
and this Court has always recogr@ze 
that decisions under it and its later re 
enactments are authoritative with re 
gard to the construction of section 23’ 
of the Judicial Code.‘®). 

It permitted review of any judgmen 
of the Supreme Court of a Territory oj 
of the District of Columbia where “ij 
drawn in question the validity of a treaty 
or statute of or an authority exercisec 
under the United States.” Thereafter 
that provision, as modified by the Ac 
éreating the Court of Appeals for the 
District, February 9, 1893, ¢. 74, seetioi 
8, 27 Stat. 434. 436; District Code, sec} 
tion 233, 31 Stat. 1189, 1227, governec 
our appellate jurisdiction over the high 
est courts of the continental territories 
(other than Alaska) and of the Distric 
until the enactment of the Judicial Code 
in which it was embodied as section 244 
and, with important changes, as sectior 
250. That our appellate jurisdiction ove1 
judgments involving the validity of act: 
of territorial legislatures and of the leg+ 
islative body of the District, dependec 
on the clause in the Act of 1885 allow- 
ing such review where the validity of a1 
authority exercised under the United 
States had been challenged, was indi 
cated in Maricopa & Phoenix R. R. Co. v 
Arizona, 156 U. S. 347, 350-351, and Par 
sons v. District of Columbia, 170 U. 
45, 49-50. The subject was fully 
cussed in more recent opinions. T, 
in McLean v. Denver & Rio Grande ¥ R, 
Co., 203 U. S. 38, 47-48, our jurisdiction 
to review a judgment of the Supreme 
Court of New Mexico upholding the va- 
lidity of a territorial law was sustained 
on the ground that “the validity of an 
authority exercised under the United 
States in the passage and enforcement 
of the law is directly challenged, and 
the case does involve the validity of an 
authority under the power derived from 
the United States.” The right to review 
on appeal a judgment involving the va- 
lidity of an ordinance or regulation of 
the District of Columbia was rested upon 
the same ground in Smoot v. Heyl, 227 
U. S. 518, 522, although the statute au- 
thorizing the District Commissioners to 
make regulations provided that they 
should “have the same foree and effect 
within the District of Columbia as if en- 
acted by Congress.” Act of June 14, 
1878, c. 194, 20 Stat. 131. See also Walker 
v. Gish, 260 U. S. 447, 449. 


Construction of Statute 
Held to Be Involved 


A similar ruling was made in Board 
of Public Utility Commissioners v. Ma- 
nila Electric R. R. Co., 249 U. S. 262, 
where this Court dismissed an appeal 
and a writ of error to review, under sec- 
tion 248 of the Judicial Code, a judg- 
ment of the Supreme Court of the Phi@ip- 
pine Islands. That section, until amended 
by the Act of September 6, 1916, c. 448, 
39 Stat. 726, 727, authorized review by 
writ of error or appeal, of a judgment 
of the highest court of the Philippine 
Islands where either the validity or the 
construction of a statute of the United 
States was involved. Reavis y, —_ 
215 U. S. 16, 21-22; Gsell v. Instr Col- 
lector, 239 U. S. 98, 94-96. The Rail- 
road challenged an order of the Com- 
missioners purporting to be made in 
execution of an Act of the Philippine 
Commission authorizing the city of Ma- 
nila to grant a franchise ordinance passed 
under the power thereby granted. This 
Court dismissed the appeal and writ 
of error for want of jurisdiction, neces- 
sarily holding “that the mére construc- 
tion by the court of the franchise ordi- 
nance, and its consequent ruling that 
the duty did not rest on the Railroad 
Company to give the free transportation 
which the orders of the Commissioners 
had directed to be given” did not in- 
volve either the construction or the va- 
lidity of a statute of the United States. 

Obviously, the statutes of territonjal 
legislatures, the regulations of the CoYn- 
missioners of the District of Columbia, 
and the Philippine statutes and ordi- 
nances bear a relation to acts of Con- 
gress that is wholly comparable to that 
borne by municipal ordinances to the 
statutes passed by the legislature of a 
State. Congress cannot have intended 
that in the Act of 1925, the phrase 
“statute of any State” should be read 
as including municipal ordinances within 
a State while, under like circumstances, 
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he phrase “statute of the United States” 
do@s not include the ordinances of the 
District of Columbia, even where the 
enabling act provides that the ordinances 
hall have the same force as if enacted 
by the Congress of the United States. 


‘ourt Wrote Its Opinion 


In Twenty One Cases 

Moreover, if municipal ordinances are 
eemed to be statutes of a State within 
the meaning of section 237 (a) of the 
Judicial Code, legislative orders of State 
commissions, boards, and officials must 
be also. Prior to the Act of 1925, judg- 
ments sustaining the validity of such 
orders were reviewable on writ of error 
as ae judgments sustaining the va- 
lidity of statutes and ordinances. Be- 
tween the effective date of the Act of 
1916 and that of the Act of 1925, this 
Court wrote opinions in 21 cases in which 
a judgment of the highest court of a 
State involving the validity of an order 
of a commission was reviewed on writ 
of error.‘ 

n none of the opinions was it stated 
that jurisdiction existed because an or- 
der is a statute of a State.(S) On the 
other hand, in Lancaster v. McCarty, 267 
U. S. 427, 430, where our jurisdiction 
was invoked to review, on writ of error, 
the judgment of a State court denying 
the validit:7 of an order of the Inter- 
state Commerce Commission, the juris- 
diction was sustained on the ground that 
the order “is an authority exercised un- 
der the United States which by the con- 
tention of the shippers was drawn in 
question, and its validity denied by the 
State court.” Can it be that, while our 
power to review on writ of error a judg- 
ment of a State court denying the va- 
lidity of an order of the Interstate Com- 
merce Commission rested on the au- 
thority clause, our power to review a 
judgment sustaining the validity of an 
order of a State commission did not? 


The difference between a statute and 
an ordinance for purposes of appellate 
review—a difference which rests wholly 
on expediency—had been acted upon by 
Congress half a century earlier, when it 
undertook to deal with the congestion 
of business in this court by regulating 
the priority of hearings in revenue cases. 
Act of June 30, 1870. c. 181, 16 Stat. 
148; Davenport City v. Dows, 15 Wall. 
89%, 392.10) 


Idevitity of Statutes 


Always Recognized 


It was reaffirmed when Congress, in 
1925, withdrew the right to a direct ap- 
peal from the District Court in cases in- 
volving the validity of municipal ordi- 
nances, though allowing such an appeal 
in certain cases involving the validity of 
statutes and, orders of commissions. On 
the other hand, the essential identity of 
statutes, ordinances, and orders, where 
ihe question concerns substantive rights, 
has always been recognized. Since all 
‘regulations established by competent au- 
thority are Jaws, the comprehensive 
term “laws” has been used when it was 
desired to include all forms of legislative 
action.) 



























Thus, as the enactments of a subordi- 
nate body exercising legislative author- 
ity are a part of the laws of a State, 
an ordinance or an order is a law within 
the meaning of the contract clause and 
is State action within the prohibitions 
otf the Fourteenth Amendment. North 
American Cold Storage Co. v. Chicago, 
211 U. S. 306, 318; Grand Trunk Ry. 
Co. v. Railroad Commission, 221 U. S. 
400, 403; Ross v. Oregon, 227 U, S. 150, 
162-163; Lake Erie & Western R. R. Co. 
v. Public Utilities Commission, 249 U. 
S. 422, 424; Standard Scale Co. v. Far- 
relt, 249 U. S. 571, 577. For, as this 
‘court has pointed out in New Orleans 
Water Works Co. v. Louisiana Sugar Re- 
fining Co., 125 U. S. 18, 30, 31; “it is 
not strictly and literally true, that a law 
of a State, in order to come, within the 
constitutional prohibition must be either 
in the form a statute enacted by the 
legisia@ure in the ordinary course of 
legislation, or in the form of a consti- 
tution established by the people of the 
State as their fundamental law.’’('*) 





Judgment Proceedure 
Before Act of 1925 

Prior to the Act of 1925, final judg- 
ments of a district or circuit court in- 
volving the constitutional validity of a 
municipal ordinance could be brought di- 
rectly to this court by writ of error or 
appeal under section 5 of the Court of 
Appeals Act, Act of March 8, 1891, ¢. 
517, 26 Stat. 826, 827-828, and section 
238 of the Judicial Code, because such 
review was authorized “in any case that 
involves the construction or application 
afyihe Constitution of the United States.” 
and “in any case in which the constitu- 
tion or law of a State is claimed to be 
in contravention of the Constitution of 
the United States.” Davis & Farnum 
Manufacturing Co. v. City of Los An- 
geles, 189 U. S. 207, 216; Boise Artesian 
Water Co. v. Boise City, 230 U. S. 84, 
‘90; see Standard Scale Co. v. Farrell, 249 
U.S. 571, 577. And likewise a case in- 
volving the constitutional validity of an 
ordinance could be brought here on writ 
of error to or on appeal from the Cir- 
cuit Court of Appeals if the jurisdiction 
of the district or circuit court had been 
invoked in part on _ constitutional 
,grounds. City of Vicksburg v. Henson, 
1231 U.S. 259, 267. But in 1925 Congress 
-amended section 238 so as to confine the 
:right to a direct appeal in cases involv- 
ing the validity of State action to those 
‘which fell within the provisions of sec- 
,tion 266—provisions which had already 
"been construed as not including mu- 
¢nicipal ordinances. Unless the phrase 
“statute of any State” as used in 
‘tions 237(a) and 240(b) of the Judicial 
Code@as amended, includes municipal 
fordinatces, no case from any lower 
co@t involving only the validity of a 
municipal ordinance can now be reviewed 
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by this court otherwise than upon cer- 
tiorari. 

When it is borne in mind that the 
severe limitations upon the right of re- 


view by this court imposed by the Act 
of 1925 were made solely because the 


increase of the court’s business com- 
pelled, the reasons why Congress should 
have taken away the right to a review 
by writ of error to the highest court 
of a State in cases involving the validity 
of ordinances, while leaving unaffected 
the right in cases involving the validity 
of statutes, becomes clear. There are 
only 48 States. In 1920 there were 924 
muncipalities in the United States of 
more than 8,000 inhabitants.4%) The 
validity of ordinances of even smaller 
municipalities had come to this court for 
adjudication.(14) The increasingly com- 
plex conditions of urban life have led, as 
this court noted in Village of Euclid v. 
Ambler Realty Co., 272 U. S. 365, 386- 


387, to a corresponding increase in mu- 
nicipal police legislation. Recently, two 
classes of municipal ordinances, new in 
character—those relating to zoning and 
those relating to motor vehicles—had 
become the subject of many controver- 
sies. The constitutionality of these 
ordinances can rarely be determined sim- 
ply by. applying a general rule. The 
court must consider the effect of the 
ordinance as applied. As the validity 
of the particular ordinance depends ordi- 
narily upon special facts,{1®) these must 
be examined whenever there is jurisdic- 
tion. Dahnke-Walker Milling Co. v. Bon- 
durant, 257 U. S. 282. Though no bur- 
densome factual inquiry is involved, the 
controversy may often be of trifling 
signficance, as in the case at bar. Thus, 
persuasive reasons existed why Congress 
should have denied, in 1925, review by 
writ of error in cases which involved 
only the validity of a municipal ordi- 
nance. 


Burden of Forty Cases 


Out of Proposition 

If Congress did not, by striking out 
from section 237 of the Judicial Code 
the clause “or an authority exercised un- 
der any State,” exclude from review by 
writ of error cases involving the validity 
of municipal ordinances and commission 
orders, it wholly failed to accomplish 
what, in view of the statements made to 
it in regard to the effect of the amend- 
ments,‘16) must be deemed to have been 
its purpose in so amending the section. 
That is, to relieve this court, in many 
cases, of the burden of obligatory re- 
view. For, other than these, there had 
been considered by this court, in the 
nine years between the effective dates 
of the Jurisdictional Acts of 1916 and 
1925, and decided with opinions, not 
more than eight cases involving the 
validity of an authority exercised under 
a State or under the United States.” 
On the other hand the 40 cases in which 
judgments of State courts sustaining 
municipal ordinances or commission or- 
ders had been reviewed on writ of error, 
had entailed a burden out of all pro- 
portion to their number. The evidence 
introduced to establish the facts in cases 
involving the validity either of orders or 
of municipal ordinances is often both 
voluminous and conflicting.(1®) 


Condensation of the evidence is not 


} required, as in cases coming from the 


lower Federal courts. See Equity Rule 
75 (b) 226 U. S. Appendix 23; Rule 7 
(2), 266 U. S. 657-658. Compare Barber 
Asphalt Paving Co. v. Standard Asphalt 
& Rubber Co., No. 194, decided January 
3, 1928. Although the evidence is often 
conflicting findings of fact are not re- 
quired. Compare Chicago, Milwaukee & 
St. Paul Ry. Co. v. Tompkins, 176 U. S. 
167, 179; Lincoln Gas & Electric Light 
Co. v. Lincoln, 223 U. S. 349, 364; City of 
Hammond v. Chappi Bus Line, 275 U. S. 
164, 171. Congress must have had the 
threatening volume and the heavy bur- 
den of this litigation in mind when it 
struck from section 237 of the Judicial 
Code the words “or an authority exer- 
cised under any State.” 


Same Member of Court 


Wrote Two Opinions 

From the decision of Weston v. City 
Council of Charleston, 2 Pet. 449, 463- 
464, in which Mr. Chief Justice Marshall 
rested the jurisdiction of this court to 
review the judgments of State courts in- 
volving the validtiy of municipal ordi- 
nances upon the clause “or an authority 
exercised under any State,” to the pas- 
sage of the Act of 1925, 96 years elapsed. 
During that period the court wrote 
opinions in a multitude of cases in which 
that specific jurisdiction was exercised. 
In only two of them has there been 
found any statement that the jurisdiction 
could be sustained on the ground that a 
municipal ordinance is a statute of a 
State, within the meaning of section 25 
of the Judiciary Act of 1789 or its later 
reenactments. These two opinions were 
written at successive terms by the same 
member of the court. Atlantic Coast 
Line R. R. Co. v. Goldsboro, 282 U. S. 
548, 555; Reinman v. Little Rock, «287 
U. 8. 171, 176. An examination of the 
record and briefs in the two cases seem 
to make it clear that the statements 


| Were obiter and were made inadvertently. 


| 
| 
| 


No question of the jurisdiction of this 
court under section 287 of the Judicial 
Code was raised or discussed by counsel 
in either case; and this court could not, 
under the legislation then in force, have 
entertained a doubt as to the existence 
of the jurisdiction. Neither opinion of 
the court refers to Weston v. City Coun- 
cil of Charleston, 2 Pet. 449, 463-464, or 
to Home Insurance Co, v. City Council 
of Augusta, 93 U. S. 116, 121—the cases | 
which, on full consideration, had settled 
that the basis of our jurisdiction was the 
clause relating to the validity of an au- 
thority. Neither refers to McLean v. 
Denver & Rio Grande R. R. Co., 203 U.S. 
38, 47-48, or to Smoot v. Heyl, 227 U. S. 
518, 522—the cases which had recently 
confirmed that ruling, There was_ob- 
viously no intention to overrule these 
cases. ; 

The only authority cited in support of 
the statement in the Goldsboro and Lit- 
tle Rock cases, Williams v. Bruffy, 96 
U. S. 176, 183, furnishes ro basis for 
them. That case involved an act of the 
Congress of the Confederate States—a 
body whose legislation would obviously 


be described in common speech as 
“statutes.” It was conceded that the 
particular act was a “statute.” The 


question was whether it was a statute 
“of any State.”(19 


Statute Making Right 
Of State Considered 


The court held that since the enact- 
ment had been given the force of law 
in Virginia, it was asmuch the action 
of that State as if it had been originally 
passed by an authorized legislative body. 
In being so adopted by Virginia the 
enactment clearly did not lose the 
quality which it had had from its in- 
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ception, namely, that of being a 
“statute.” It was in this connection that 
Mr. Justice Field said: “Any enactment, 
from whatever source originating, to 
which a State gives the force of law is 
a statute of the State, within the mean- 
ing of the clause cited relating to the 
jurisdiction of this court.” This lan- 
guage was used with reference to the 
acts of an irregular legislative body 
whose enactments would be commonly 
described as “statutes.” It had no refer- 
enc to the acts of a regular legislative 
body whose enactments would never be 
characteriized as statutes, in ordinary 
speech, That Mr. Justice Field would 
not so have applied it, is clear. For in 
the term of court preceding that in which 
Williams v. Bruffy was decided, he had 
participated in the decision in Home In- 
surance Co. y. City Council of Augusta, 
93 U. S. 116, 121, in which the court had 
plainly indicated that a municipal ordi- 
nance was not a “statute of any State.” 
The dicta concerning our jurisdiction 
in Atlantic Coast Line R. R. Co. v. Golds- 
boro, and in Reinman v. Little Rock, 
have never been repeated in any later 
case dealing with municipal ordinances, 
even where the decisions in the two cases 
have been relied upon. Some care seems 
to have been taken not to repeat the ex- 
pression that a municipal ordinance was 
a statute of a State. See Thomas Cusack 
Co. v. Chicago, 242 U. S. 526, 529; Zucht 
v. King, 260 U. S. 174, 176. To construe 
the phrase “statute of any State” as 
applying to a municipal ordinance dis- 
regards the common and appropriate 
use of the words; ignores decisions which 
for nearly a century have governed our 
jurisdiction to review judgments of State 
courts sustaining the validity of such 
ordinances; and tends to defeat the gen- 
eral purpose of the Act of 1925 “to re- 
lieve this court by limiting further the 
absolute right to a review by it.’’ Moore 
v. Fidelity & Deposit Co., 272 U. S. 317, 
321; Smith v. Wilson, 273 U. S. 388, 
390.(20) It completely frustrates the 
particular purpose which Congress must 
had in striking from section 237 
the clause “or an authority exercised 
under any State.”(°1) The trivial char- 
acter if the substantive question pre- 
sented by this case—in which a writ of 
certiorari, if applied for, would plainly 
not have been granted—illustrates the 
wisdom of Congress in limiting our 
jurisdiction on writ of error. 





Note No. 1~The Act of 1925 also struck 
out the words “or an authority exercised 
under the United States. 


Note No. 2—These are the terms em- 
ployed in the charters of American cities 
and towns both before and since the adop- 
tion of the Constitution. They have been 
continuously employed apparently by all 
text-writers on municipal corporations and 
government. “Local laws of a municipal 
corporation, duly enacted by the proper au- 
thorities, prescribing general, uniform and 
permanent rules of conduct, relating to 
the corporate affairs of the municipality, 
are, in this country, generally designated 
as ordinances. ‘By-laws’ or ‘bye-laws’ 
was the original designation.” McQuillin, 
Municipal Ordinances, Section 1; 2 Mc- 
Quillin, Municipal Corporations, Section 
632. “The result of legislative action by 
a municipal council or assembly is a local 
law usually denominated an ordinance.” 
2 Abbott, Municipal Corporations, Section 
514. See also Dillon, Municipal Corpora- 
tions, 1 ed., p. 270; Munro, Municipal Gov- 
ernment and Administration, p. 209; Reed, 
Municipal Government, p. 1738. No in- 
stance has been found where such writers 
have used the word “statutes” in referring 
to municipal ordinances. 


Note No. 3—Waring v. The Mayor, § 
Wall. 119; Woodruff v. Parham, 8 Wall. 


123; Osborne v. Mobile, 16 Wall. 479; Can- 
non v. New Orleans, 20 Wall. 577. Com- 
pare Barron vy. Baltimore, 7 Pet. 243, 245- 
246. 

Note No. 4—See the debate in the Senate 
nt the preceding session, 48 Cong. Rec. 
812018123. The House Committee on the 
Judiciary was “of the opinion that the 
statute should be broadened, so as to pre- 
vent this kind of interference (i. e, by a 
single judge) with State officials who are 
performing their duties under the pro- 
visions of a statute enacted by the legis- 
lature of a State.” House Report, 62d, 
Cong., 3d Sess., No. 1584, p. 2. Mr. Clay- 
ton, who was in charge of the bill in the 
Jiouse, said that its purpose was “to put 
the order of a State railroad commission 
upon an equality with a statute of a State; 
in other words, to give the same force and 
effect to the order of a State railroad com- 
mission fixing rates as is accorded under 
existing law to a State statute.” 49 Cong. 
Ree. 4773. 

Note No. 5—This Court has not passed 
expressly on the construction to be given 
Section 266 in this respect. Until amended 
by the Act of February 13, 1925, Section 
2°66 did not require the presence of three 
judges at the final hearing; and on appeal 
to this Court from the final decree the 
propriety of the action of the single judge 
in granting or denying a temporary injunc- 
tion Was not strictly in issue. Shaffer v. 
Carter, 252 U. S. 37, 44. But if this Court 
had doubted the power of a District Judge 
to act in such cases, it would hardly have 


' mentioned without comment the fact that 


such a judge had granted or denied a tem- 
porary injunction. This it has done in a 
number of cases. See United Railroads v. 
San Francisco, 249 U. S. 517, 519; Southern 
lowa Electric Co. v. Chariton, 255 U. Ss. 
539, 541; Galveston Electric Co. v. Galves- 
ton, 258 388, 390; Paducah v, Paducah Ry. 
Co., 261 U. S. 267, 271; St. Cloud Public 
Service Co. v. St. Cloud, 265 U, S. 352, 355. 
Since the effective date of the act of 1925, 
this Court had decided, on certiorari to Cir- 
cuit Courts of Appeals, a number of cases 
in which an application for a temporary in- 
junction against the enforcement of a 
municipal ordinance had been heard be- 
fore, &’nd the final decree rendered by, a 
single district judge. See Hammond vy. 
Schappi Bus Line, 275 U. S. 164; IHlammond 
Farina Bus Line & Transportation Co., 


Vv. 
275 U. S. 173; Delaware, Lackawanna & 


Western R. R. Co. v. Morristown, No. 147, 
decided February 20, 1918. If a municipal 
ordinance had been a statute within Sec- 
tion 266, the decrees of the district judges 
in these cases would have been void for 
want of jurisdiction. 


Note No. 6—See Ireland v. Woods, 246 
I’. S. 323, 328, citing and following Cham- 
pion Lumber Co. v. Fischer, 227 U. S. 445, 
$51; Erie R. R. Co. v. Hamilton, 248 U. Ss, 
369, 372, citing and following Baltimore & 
Potomac R. R. Co. v. Hopkins, 130 U. s. 
210, District of Columbia v. Gannon, 130 


U. S. 227, and United States v. Lynch, 137 
UL. S. 280, 285; Jett Bros. Distilling Co. v. 


City of Carrollton, 252 U.S. 1, 6, citing and 
following Baltimore & Potomac R. Rh. Co. 
v. Hopkins, 130 U. S. 210, and Champion 
Lumber Co. v. Fisher, 227 U. S. 445, 450, 
451; Schaff v. Famechon Co., 258 U. 8. 76, 
81, citing and following Baltimore & Poto- 
mac R. R. Co. v. Hopkins, 130 U. S. 210: 
Zucht v. King, 260 U, S, 174, 177, citing 
and following Taylor v. Taft, 203 U. S. 461, 
and Champion Lumber Co. v. Fischer, 227 
’. S. 445; Lancaster v. McCarty, 267 U. §. 
427, 430, citing and following Champion 
Lumber Co. v. Fischer, 227 U. S. 445, 451. 
The significance of decisions under the Act 
of 1885 is confined by the legislative his- 
tory of the Act, which shows, as seemed 
probable from its language, that the pro- 
vision with respect to “a treaty or statute 
of or an authority exercised under the 
United States,” was derived, like Section 
2°37 of the Judicial Code, from Section 25 
of the Judiciary Act of 1789. See 16 Cong. 
Ree. 670-671. 

Note No. 7—In Oak Water Users Asso- 
ciation v. Railread Commission, 269 UL. § 


>. 











354, the Court, while asserting its juris- 
diction over judgments sustaining such 
orders, dismissed a writ of error, as the 
judgment below rested on adequate non- 
federal grounds. 

Note No. 8—The jurisdiction was first 
challenged in Bluefield Water Works & 
Improvement Co. v. Public Service Com- 
mission, 262 U, S. 679. The Court said at 
p. 683: “The prescribing of rates is a 
legislative act. The commission is an in- 
strumentality of the State, exercising dele- 
gated powers. Its order is of the same 
force as would be a like enactment by the 
legislature. If, as alleged, the prescribed 
rates are confiscatory, the order is void, 
Plaintif€ in error is entitled to bring the 
case here on writ of error and to have 
that question decided by this Court.” In 
Northern Pacific Ry. Co. v. Department of 
Public Works, 268 U. 8S. 39, 42, jurisdic- 
tion was assumed on the authority of the 
Bluefield case. In Live Oak Water Users 
Association v. Railroad Commission, 269 
U. S. 354, 356, the Court said that “for 
jurisdictional purposes the order of the 
Commission must be treated as though an 
Act of the Legislature.” This was said, of 
course, with reference to the situation un- 
der the Act of 1916, for the judgment 
under review was entered October 23, 1923. 


Note No. 9—Since the effective date of 
the Act of 1925, no judgment of a State 
Court has been reviweded by this Court 
on writ of error, where the sole claim 
was that a commission order was uncon- 
stitutional. In the following cases, gov- 
erned by the Act of 1925, in which this 
Court reviewed on writ of error a judg- 
ment of a State court sustaining the va- 
lidity of a commission order, the validity 
of the underlying statute as well as of 
the order was attacked: Frost & Frost 


» Trucking Co. v. Railroad Commission, 271 


U. 8S. 583; Chicago, Milwaukee & St. Paul 
Ry. Co v. Railroad Commission, 272 U. S. 
605; Miller Lumber Co. v. Floyd, 274 U. S. 
672 (Per Curiam); Fox River Paper Co. v. 
Railroad Commission, 273 U. S. 651; Pierce 
v. Barker, 274 U. S. 718 (Per Curiam); 
Stimson Lumber Co. v. Kuykendall, 275 
U. 8. 207; International Great Northern 
R. R. Co. v. Railroad Commission, No. 90, 
decided December 5, 1927 (Per Curiam). 
In Chicago, Milwaukee & St. Paul Ry. Co. 
v. Public Utilities Commission, 274 U. 8. 
344, and in Aetna Insurance Co. v. Hyde, 
No. 112, decided January 3, 1928, the re- 
view was by certiorari. In Aetna Insur- 
ance Co. v. Baker, No. 731, decided March 
1928, certiorari was denied. Compare 
Phillips v. Oklahoma, 274 U. S. 721 (Per 
Curiam); Phillips v. Oklahoma, No. 20, de- 
cided October 24, 1927 (per curiam); Mis- 
siauri v. Public Service Commission, Nos. 
21-27, decided October 24, 1927 (Per 
Curiam). 


Note No. 10—Mr. Chief Justice Chase ex- 
plained why the Act should be construed 
as applying only to statutes and not munic- 
ipal ordnances: “This preference is given, 
plainly enough, because of the presumed 
importance of such cases to the adminis- 
tration and internal welfare of the States, 
and because of their dignity as equal mem- 
bers of the Union. The reasons for pref- 
erence do not apply to municipal corpora- 
tions, more than to railroad and many 
other corporations.” PP. 392. 


Note No. 11—In procedural matters— 
which, like jurisdiction, rest upon consid- 
erations of expediency—the difference be- 
tween statutes and ordinances has been 
observed, in some instances, even when 
in the legislation the more comprehensive 
term “laws” was used. Such was the case 
in Davenport City v. Dows, supra. Again, 
while municipal ordinances are “laws of 
the several States” within the meaning 
of Section 34 of the Judiciary Act of 1789, 
1 Stat. 73, 92, and Section 721 of the Re- 
vised Statutes, they will not be judicially 
noticed in the Federal courts; for “an 
ordinance is not a public statute, but a 
mere municipal regulation.” Robinson vy. 
Denver Tramway Co., 164 Fed. 174, 176. 
Compare Garlich v. Northern Pacific Ry. 
Co., 131 Fed. 837, 839; Choctaw, O. & G. 
R. R. Co. v. Hamilton, 182 Fed. 117, 121. 


Note No, 12—It was on ‘this statement 
of Mr. Justice Gray's that the Court relied 
in North American Cold Storage Co. v. 
Chicago, 211 U. S. 306, 313, where it an- 
swered a contention that a bill alleging 


only municipal legislative action presented | 


no constitutional question sufficient to sus- 


tain the jurisdiction of the circuit court, | 


by saying: 


“In this case the ordinance | 


in question is to be regarded as in effect | 


a Statute of the State, adopted under a 
power granted it by the State legislature, 


and hence it is an act of the State within | 


the Fourteenth Amendment.” 


Note No. 13—Fourteenth Census of the 
United States (1920), vol. 1, table 27. 


Note No. 14—See, e. g., Brennan v. 
Titusville, 173 U. S. 289; Wabash R. R. 
Park v. Errett, 273 U. S. 710, and Village 
Eureka City, 1738 U. S. 32; Skaneateles 
Water Co. v. Skaneateles, 184 U. S. 354; 
Western Union Telegraph Co. v. 
Hope, 187 U. S. 419; Williams v. Talladega, 
226 U. S.* 404; Pierce Oil Corporation v. 
Hope, 248 U. S. 498. In Village of Terrace 


New | 


ot University Heights v. Cleveland Jewish | 


Orphans Home, No. 594, 
vember 28, 1927, the Court denied petitions 
for certiorari in cases where Circuit Courts 
ot Appeals had held the zoning ordinances 
of small suburban districts to be uncon- 
stitutional as applied to the respondents. 
If ordinances are statutes of a State, these 
cases could have been brought here by 
writ of error under Section 240(b). In 
Gorieb v. Fox, 274 U. S. 603, a judgment 
of a State court sustaining a zoning ordi- 
nance was reviewed by certiorari. Com- 
pare Township of Maplewood v. Margolis, 
Nos. 644-645, certiorari denied, January 16, 
1928; Nectow v. City of Cambridge, No. 
509, 


decided No- } 


Note No. 15—The Court has noted this } 


dependence with respect both to zoning 
ordinances and to bus regulations. See 


Euclid y. Ambler Realty Co., 272 U. 8S. 365 











395; Hammond vy. Schappi Bus Line, 275 | 


L. S. 164, 170. 


Note No. 16—See Hearings before a Sub- 
committee of the Committee on the Judici- 
ary of the United States Senate, 68th Cong., 
Ist Sess., on 8S. 2060, p. 35; Hearing be- 
fore the Committee on the Judiciary of the 


House of Representatives, 68th Cong., 2d 


Sess., on H. R. 8206, p. 13. 


Note No. 1ij—In only three cases in 
which opinions were written, aside from 
those involving municipal ordinances and 
commission orders, does jurisdiction appear 
to have been exercised under the clause in 
the Act of 1916 allowing a writ of error 
in cases where the validity of an authority 
exercised under a State has been chal- 
lenged and sustained: Schwab v. Richard- 
son, 263 U. S. 88; Love v. Griffith, 266 
U. S. 32; Appleby v. Delany, 271 U. S. 403. 
Possibly, under the view announced by 
the Court, even such State action as was 
involved in these cases amounts to “a 
Statute of a State.” In five cases jurisdic- 
tion seems to have been based on the 
clause allowing a writ of error where the 


annieniipita 


validity of an authority exercised under | 


the United States has been denied: Ameri- 


can Express Co. v. Caldwell, 244 U. 8. 617; | 


Northern Pacific Ry. Co. v. North Dakota, 
250 U. S. 135; Dakota Central Telephone 
Co, v. South Dakota, 250 U. S. 163; Davis 
v. Newton Coal Co., 267 U. S. 292; Lan- 
caster v. McCarty, 267 U. S. 427. The 
lirst and the last of this group concerned 
orders of the Interstate Commerce Com- 
mission which, presumably, must be,held 
to be statutes of the United States if the 
orders of State commissions are statutes 
of a State. Perhaps the other three as 
well were statutes of the United States 
under the view now taken by the Court. 


Note No, 18—Thus, in Southwestern Bell 
Telephone Co. v. Public Service Commis- 
sion, 262 U.S. 276, the record was 685 pages 
in length. In Bluefield Water Works & 
Improvement Co. v. Service Commission, 
262 U. S. 679, 
1398 pages, The record in Northern Pacific 
Ry. Co. v. Department of Public Works, 





the record extended over | 


268 U. S. 39, contained 1131 pages in addi- | 


tion to numerous exhibits. 
Tv, 


In Hammond 
Schappi Bus Line, 275 U. S. 164, and 


4 Hammond ve Farina Bus Line & Trans- 


Maunfactures 


portation Co., 275 U. S. 173, the Court 
found itself compelled to remand to the 
District Court in order for that Court to 
make proper findings of fact. 


Note No. 19—That the sole question dis- 
cussed was whether the Act of Congress 
of the Confederate States was an act of 
“any State” appears from the briefs on 
file in the office of the Clerk, See Supple- 
mental Brief of Enoch Totten for the 
Plaintiff in Error, pp. 10-11; Brief of Henry 
W. Garnett for the Defendant in Error, p. 
3; Brief of William A. Maury, as amicus 
curiae, pp. 4, 5, 7. The question was thus 
stated by Mr. Maury on p. 6 of his brief: 
“Upon what ground, then, can it be main- 
tained that a statute of, or authority exer- 
cised under, the hostile de facto Govern- 
ment of Virginia was the statute of or au- 
thority of a State, in the sense of the 
law which is this Court’s commission to 
take cognizance of appeals from the State 
tribunals? (5 How., Scott v. Jones).” The 
case cited by Mr. Maury, 5 How. 343, 376, 
held that the statutes of an unorganized 
political body were not statutes “of a 
State” within the meaning of Section 25 
of the Judiciary Act, although that body 
later became a State. In Miners Bank v. 
Iowa, 12 How. 1, a territorial statute was 
held not to be within Section 25, though 
the Territory had since become a State. 
The language in Fordy, Surget, 97 U. s. 
594, 603, 604, and Stevens v, Griffith, 111 
U. S. 48, 50, also makes clear the exact 
point of the decision in Williams v. Bruffy. 


Note No. 20—Much weight was given to 
this purpose in construing earlier acts re- 
ducing our jurisdiction. Compare McLish 
v. Roff, 141 U. S. 661, 666; Robinson v. 
Caldwell, 165 U. S. 359, 362: American 
Sugar Refining Co. v. New Orleans, 181 
U. S. 277, 281, all construing the Circuit 
Courts of Appeals Act, March 3, 1891, c. 
517, 26 Stat. 826; American Security & 
Trust Co. v. District of Columbia, 224 U. S. 
491, 495, construing Section 250 of the 
Judicial Code; Inter-Island Steam Naviga- 
tion Co., Ltd., v. Ward, 242 U. S. 1, con- 
struing Section 246 of the Judicial Code, 
as amended by the Act of January 28, 
1915, c. 22, 38 Stat. 803. 


ees 

Note No. 21—Since the effective date of 
the Act of 1925, judgments of State courts 
sustaining the validity of municipal ordi- 
nances have been reviewed on writ of error 
in a number of cases. Beery v. Houghton, 
273 U. S. 671 (Per Curiam); Ohio ex rel. 
Clarke v. Deckebach, 274 U.S. 392; Angelo 
v. Winston-Salem, 274 U. S. 725 (Per 
Curiam); Bloecher & Schaaf v. Baltimore, 
No. 35, decided October 24, 1927 (Per 
Curiam); Kresge Co. v. Dayton, No. 109, 
decided December 5, 1927 (Per Curiam). 
Compare Natchez v. McNeely, No. 94, de- 
cided December 5, 1927 (Per Curiam). But 
in none of them did counsel question the 
jurisdiction of this Court, or call to our 
attention the significance of the amend- 
ment of Section 237 made by the Act of 
of jurisdiction under such circumstances 
1925. It is well settled that the exercise 
is not to be deemed a precedent when the 
question is finally brought before us for 
determination. United States v. More, 3 
Cranch, 159, 172; Snow v. United States, 
118 U. S. 346, 354; Cross v. Burke, 146 
U. S. 82, 86; Louisville Trust Co. v. Knott, 
191 U. S. 225, 236; Arant v. Lane, 245 U. S. 
166, 169. 
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‘ONSTITUTIONAL LAW: 
4 The governmental power to interfere by zoning regulations with the gen- 
eral rights of the land owner by restricting the character of his use is not un- 
limited, and other questions aside, such restriction cannot be imposed if it does 
not bear a substantial relation to public health, safety, morals, or gencral wel- 
fare.—Nectow v. City of Cambridge et al. 
States).—Yearly Index Page 698, Col. 5 (Volume III), 


C 


forcement of ordinance of municipality fixing rates for water power supplied 
from canal owned and maintained by the city on the ground that it impairs 
the obligation of an alleged prior contract whereby city undertook to supply 
water power for plaintiff’s mill in perpetuity at a lower rate than that fixed 
in the ordinance, held: Proofs fall short of showing any prior engagement that 
that rate should continue indefinitely, or any engagement respecting the rate, 
other than it was to be the established rate for users in general.—John P. King 
Mfg. Co. v. City Council of Augusta et al. 
States) —Yearly Index Page 702, Col. 1 (Volume III). 


(Courts: Supreme Court of the United States: Jurisdiction: Review of De- 


of Judicial Code.—An ordinance of a municipality fixing rates for water power 
to which the State gives the force of law is a statute of a State within the 
meaning of the jurisdictional provision as defined by Section 237(a) of the 
Judicial Code, as set forth in the amendatory act of February 13, 1925; and 
the Supreme Court has jurisdiction to review on writ of error the judgment 
or decree of the State court of last resort, holding the ordinance valid, under 
the provision of the Judicial Code giving jurisdiction on writ of error “where 
is drawn in question the validty of a statute of any State on the ground of its 
being repugnant to the Constitution, treaties or laws of the United States, and 
the decision is in favor of its validity..—John P. King Mfg. Co. v. City Coun- 
cil of Augusta et al. (Supreme Court of the United States) —Yearly Index 
Page 702, Col. 1 (Volume III). 


(CONSTITUTIONAL LAW: Admiralty and Maritime Jurisdiction: Maritime 


navigable waters, although maritime in character, pertains to local matters, 
having an incidental relation to navigation and commerce, the rights, obliga- 
tions and liabilities of the parties, as between themselves, may be regulated 
by local rules which do not work material prejudice to the characteristic fea- 
tures of the general maritime law or interfere with its uniformity—Sultan 
Railway & Timber Co. v. Department of Labor and Industries of the State of 
Washington et al.; Eclipse Mill Co. v. Same. 
States)—Yearly Index Page 698, Col. 6 (Volume III). 


PATENTS: Patentability: Product consisting of Starch Glue Having Prop- 


converting or regenerating suitable raw starch to form a glue base having 
low absorptivity; second, treating this glue base by addition of three parts or 
less, of water to one part of glue base, and adding a small percentage of caustic 
potash; and the product claims were directed to a product including all starch 
glues made with three parts of water and some alkali, held: The product 
claims were too broad to define the invention.—Holland Furniture Company v. 
Perkins Glue Company. 
Index Page 698, Col. 1 (Volume III). 
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ONSTITUTIONAL LAW: Contract Clause of Constitution: Impairment of 
Obligation of Prior Contract.—Where suit was brought to restrain en- 
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Employment: Local Regulation—Where the employment for work on 
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erties of Animal glue-—Where product was produced by two steps: First, 


(Supreme Court of the United States, 1928),—Yearly 








and the 3 Goliaths 


{ A MODERN PARABLE } 


Once Upon a Time Three Giants Ruled 
the Popular Priced Cigarette Field. 


But Along Came OLD GoLp. A Better 


Cigarette. 


A Smoother Cigarette. ‘‘ Nota 


Cough in a Carload.” 


And Your Preference for this New- 
day, Better Cigarette certainly Started 


Something. 


MORAL: 


We make OLD GOLDS better 
«. «using the heart-leaves of 
the tobacco plant. That’s 
why you can pick them 


... blindfolded 


© P. Lorillard Co., Est. 1760 


Bigness can't down 
Better Quality * « 
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Established 1760 
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Supreme Court Asserts Authority 
ToPass on Municipal Ordinanees 





Loeal Regulations Co mstrued as Delegated 
Authority of State a ad Subject to Review 
On Constituti onal Question. 





JoHN P. King MANUF ActURING Com- 
PANY, PLAINTIFF IN Error, Vv. CITY 
COUNCci oF AUGUSTA, ET AL, No. 392. 
SuPReEME CouRT OF THE UNITED 
STATES. 

The Supreme Court found in this case 
that an ordinance of the city of Augusta, 
Ga., fixing rates for water power sup- 
nlied from acanal owned and maintained 
oy the city, does not impair the alleged 
obligation of any prior contract whereby, 
the city undertook to supply water power 
for the plaintiff's mill im perpetuity at a 
rate lower than that fixed in the ordi- 
nance, since the proofs of the alleged 
prior contract fall short of showing any 
prior engagement to furnish the power 
at a vate which should continue indefi- 
nitely, or to supply it at a rate other 
than that fixed for users in general. 

The Court also held that the ordinance 
in question isa statute of a State within 
the meaning of the jurisdiction provision 
as defined by Sectiom 237 (a) of the 
Judicial Code, as set forth in the amend- 
atory act of February 13, 1925, There 
fore, it was held, the Stwpreme Court had 
jurisdiction to review On writ of error 
the judgment or decree of the State 
court of last resort upholding the validity 
of the ordinance, under the provision of 
the Judicial Code giving jurisdiction on 
writ of error “where drawn in ques- 
tion the validity of a statute of any State 
on the ground of its being repugnant to 
the Constitution, treaties or laws of the 
United States.” 


Jurisdiction Dented 
In Dissenting Opirzion 


In a dissenting opinion, in which Mr. 
Justice Holmes concurred, Mr, Justice 
Brandeis differed with the majority on 
the jurisdictional question. In his opin- 
ion ke declared that the act of Feb- 
ruary 13, 1925, which struck from Sec- 
tion 257 of the Judicial Code the words, 
“or an authority exercised under the 
State,.”’ evidenced the imtention of Con- 
gress to exclude from the jurisdiction of 
the Supreme Court on writ of error the 
judgment or decree of a State court of 
last resort concerning the validity of an 
ordinance of a city. 

Municipal ordinances, it was argued, 
are not statutes of a State within the 
meaning of Section 237 of the Judicial 
Code, as amended. 

In error to the Supreme Court of the 
State of Georgia. 

The opinion of the court was delivered 
by Mr. Justice Van Dewanter. The full 
text of this opinion and of the dissenting 
opinion follows: 

This is a suit brought 
in Georgia to restrain 
of an 


is 


in a State court 

the enforcement 
ordinance of the city of Augusta 
fixings rates for water power supplied 
from a canal owned and maintained by 
the city. The plaintiff is a manufactur- 
ing company which operates a mill ad- 
jacent to the canal with water power 
supplied therefrom. 


Prior Contract Imm paired 


By Augusta Ordirzance 


The objection urged against the ordi~ 
nance is that it repugnant to the 
contract clause of the Constitution of 


is 


the Uvnited States, amd therefore in- 
valid, in that it impairs the obligation 
of a prior contract whereby the city 


undertook to supply water power for the 
plaintiff’s mill in perpetuity at a lower 
rate than that fixed im the ordinance. 

The court of first instance held 
the ordinance valid and accordingly dis- 
missed the suit. This ‘was affirmed by 
the Supreme Court of the State, — Ga. 
: and the case is here on writ of error 
allowed by the Chief Justice of that 
court. 

Counsel on both sides treat the case 
as ome which rightly may be brought 
to this cout on writ of error, but some 
members of the court doubt that it is 
such a case. Therefore this question will 
be given immediate Consideration, 

The jurisdiction of this court to review 


on Werit of error judgment or decrees 
of State courts of last resort is defined 
by Section 37 (a) of the Judicial Code. 
as set forth in the amendatory act of 


February 13, 1925, ec. 229, 45 Stat. 936. 


As there defined this jurisdiction ex- 
tends to two classes Of  cases— 
(1) ‘Where is drawn in question the 


validity of a treaty or statute of the 
United States, and the decision is against 
its validity;” 

(2) “Where is drawn 
validity ofa staute of 
ground of its being 
Constitution, treaties or laws of the 
United States, and the decision is in 
favor of its validity.”’ 

Plainly the present case is not within 
the first provision. Is it within the sec- 
ond? 

This depends on the Sense in which the 
words “‘a statute of any State” are used 
therein. If they are wsed as narrowly 
comprehending only an enactment of the 
State legislature, the case is excluded; 
but if they are used as broadly compre- 
hending any legislatiom proceeding from 
the law-making agencies of the State, 
the case is included. 


Mureicipad Legislation 
Becomes Law of State 


In wsage “statute” Is a term which 
has both arestricted amd a broad signi- 
ficatiom. This is reflected in the follow- 
ing excerpt from Bouwvier’s Law Dic- 
tionazy, Rawle’s Revision: 

“Statute, A law established by the 
act of the legislative power. An act 
of the legislature. The wrritten will of 
thé legislature, solemnly expressed ac- 
cordimg tothe forms meccessary to con- 
stitute it the law of the State, 

“This word is used to designate the 
written law in contradistinction to the 
unwritten law, 

“Among the civilians, the term is gen- 
erally- applied to laws <and regulations 
of every sort; every provision cf law 
which ordiains, permits Or prohibits any- 
thing is designated a statute, without 
considering from what Source it arises.” 

Tae Constitution of the United States 
does wxot use the term **statute,” but it 
does employ the term ‘“‘iaw,” often re- 
garded as an equivatemt, to describe an 
exertion of loyvislative power, 

Thus it is declared that a bill pre- 
sented in either hous o£ Congress, if 
receiving prescribed faworable considera- 
tion, sha!!! “become a Iavv,” Art, I, Sec- 
tion that Congress zmay, “make ail 


in question the 
any State on the 
repugnant to the 





‘3 


laws” necessaryy sand proper for carrying 
into execution warious enumerated pow- 
ers, Art. I, Section 8, cl. 18; that no State 
“shall pass” any ‘“‘ex post facto law or 
law impairing the obligation of con- 
tracts,” Art. I, Section 10, cl. 1; that no 
State “shall make or enforce any law” 
abridging the privilegesorimmunity of 
citizens of the United States, F*our- 
teenth Amendment, Section 1; that the 
Constitution, “laws” and treaties Of the 
United States shall be the supreme law 
of the land and the judges in every 
State shall be bound thereby, anything 


in the Constituttion or “laws of any 


State to the comtrary notwithstanding, | 


Art. 6, cl. 2, and that the judicial power 
of the United States shall extend, among 
others, to all cases in lawand equity aris- 
ing under the Constitution, “laws”? and 
treaties of the Wnited States, Art. 
Section 2. 

It of course rests with each State to 
determine in What form and by ~vhat 
agencies its legislative pwer may be 
exerted. It may legislate little or much 
in its constitution, may permit the elec- 
torate to make laws by direct vote, may 
entrust its legislature with wide law- 
making functions and may delegate legis- 
lative authority to subordinate agencies, 
such as municipal councils and State 
commissions. 

But whether this power be exerted in 


9 
vy 





one form or another, or by one ag@ency | 


or another, the emactments put forth, are 
in essence legislative acts of the State; 
they express its ‘will and have no force 
otherwise, 


Constitutionality Required 
Of All Legislation 


As respects their validity under the 
Constitution of the United States all are 
on the same plane. If they contrawene 
the restraints which that instrument 
places on the legislative power of a State 
they are invalid, no matter what their 
form or by what agency put forth; for, 
as this court has said, the protection 
which these restraints afford applies, 
“‘whatever the fo2™m in which the legis- 
lative power is exerted; that iss Whether 
it be by a constitution, an act of the 
legislature, or am act of any subordinate 
instrumentality of the State exercising 
delegated legislative authority, like an 
ordinance of a municipality or an order of 
@ commission.” Standard Scale Com- 
pany v. Farrell, 249 U.S. 571, 577. 

The jurisdictional provision we 
considering is Gesigned to be in aid of 
such protection. It proceeds on the the- 
ory that through inadvertence or design 
those who are entrusted with the legis- 


same in a mamnmer forbidden by the 
Constitution of the United States, and 
that the State courts may uphold) such 


legislation whem it should be held in- 
valid. 

Unlike other State action, legislation 
consists of rules having continuing force 
and intended to be observed and applied 
in the future; amd this regardless Of the 
State agency from which it proceeds. 

Were the question an open one, these 
considerations 
reasons for holdimg that the jurisdictional 
provision uses the words “a statute of 
any State” in their larger sense and is 
not intended to 
tween acts of a State legislature and 
other exertions of the State’s law-making 
power, but rathezx to include every act 
legislative in character to which the 
State gives its sanction, But the ques- 
tion is not an Open one; it theretofore 
has been resolved 
view just indicated. 

The jursdictional provision originally 
Was part of section 5 of the act of Sep- 


tember 24, 1789, c. 20,1 Stat. 73. 85, 
which authorized this court to review 


on writ of error Judgments and decrees 
of State courts of last resort in cases— 

(1) “Where is drawn in questiom the 
validity of a treaty or statute of, Or an 
zuthority exercised under, the United 
States, and the decision is against their 
validity;” 

(2) “Where is drawn in question the 
validity of a statute of, or an authority 
exercised under, amy State, on the ground 
of their being repugnant to the Constitu- 
tion, treaties or laws of the United States, 
and the decision is in favor of such valid- 
ity: 

(3) “Where is drawn in question the 
<censtruction of amy clause of the Consti- 
tution, or of a treaty, or statute of. or 
comnission held under, the United 
States, and the decision is against the 
title, right, privilege or commission spe- 
cially set up or claimed by either party 
under such clause of said Constitution, 
treaty, statute ox Commission.” 

By the act of February 5, 1867, ec. 28, 
14 Stat. 385, that section was reenacted 
—the first and second provisions without 


are | 


would afford impelling ; 


make a distinction be- | 


| these pleas 





) : | Court. 
lative power of a Sate may exercise the | 


‘source originating, to 
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Anti-Trust Laws 


on the ground of its being repugnant to 
the Constitration, treaties or laws of the 
United States, and the decision is in fa- 
vor of its waalidity.” 

It will be seen that the phrase “a 
statute of any State’? has been in the 
provision £2om the time of its original 
enactment, <and that this phrase was re- 
tained in the reenactment of 1925 with- 
out change or qualificatiom. So, its 
meaning beore the reenactment is its 
meaning Now. 

Before Comning to decided cases which 
we deem xelevant it is well to refer to 
some which, although cited as in point, 
appear to wis not to be so. Weston v. 
Charleston, 2 Pet. 449 and Home Insur- 
ancee Company vy. Augusta, 93 U. §, 116, 
are examples, 

The first is a case where ai tax or- 
dinance of Charleston was sustained by 
the State court over the objection that 
it was in conflict with the Constitution 
of the United States, This court’s juris- 
diction was invoked, and was by it sus- 
tained, p. 468, on the ground that the 
city’s actiom in adopting the ordinance 
was the *‘exercise of an authority” un- 
der the State. Whether the ordinance 
was a statute of the State was not con- 
sidered. 

The other case aiso involwed a mu- 
nicipal ordimance which the State court 
had upheld against the contention that 
it was in conflict with the contract clause 
of the Constitution, This court took 
jurisdiction, p. 121, on the grounds (a) 


| that the validity of an authority exer- 


cised undex the State was im question 
and (b) that a right claimed under the 
Constitutiom was denied. There was no 
negation of other grounds. 


Law of Confederacy 


Held Unconstitutional 
Williams w. Bruffy, 96 U. S. 176, is the 
first case im which the phrase ‘‘a statute 


| of any State” in the jurisdictional pro- 
construed. | 


vision was considered and 





There a debt arising on comtract and | 


owing by a citizen of Virginia to citizens 
of Pennsylwania had been sequestrated 
during the Civil War under an enact- 
ment of the Conferedate States and col- 
lected froma the debtor by that govern- 


; Ment. 


After the war the creditors brought a 
suit against the debtor’s 
ina State court in Virginia to collect 
the debt. The defendant interposed pleas 


setting up the sequestration and collec. | 


tion under the confederate enactment, 
Judgment went for the defendant on 


tin that the confederate enactment 
was invalid under the Constitution; and 
the Supreme Court of Appeals sus- 
tained that ruling. The case was brought 


to this Court on writ of error, it juris. | 


diction beimg invoked on the grounds 
that the case was one (a) where the 
validity of both a statute of the State 


and an authority under the State was | 


drawn in question as repugnant to the 
Constitutiom and was sustained, and 
(b) where a right, privilege and im- 


munity claimed under the Constitution | 


was denied. 


The jurisdiction was contested, but | 


was sustaimed expressly on “both” 
grounds in a considered opinion by Mr. 
Justice Field, speaking for the entire 
In sustaining the first ground 
he said pp. 482,183: 

“The pleas aver that a confederation 
was formed by Virginia and other 
States, called the Confederate States 
of America, and that under a law this 
confederation, enforced in Wi2ginia, the 


debt due to the plaintiffs was seques- : 


trated. 

“Now, the Constitution of the United 
States prohibits any treaty, alliance, or 
confederation by one State with an- 
other. The organization whose enact- 
ment is pleaded cannot, therefore, be 
regarded im this Court as having any 
legal existence. 


“It follows that whatever efficacy the | 
Virginia must | 


enactment possessed in 
be the sanction given to 
State. Any 


it 
enactment from 
which 
gives the force of law is a_ statute of 
the State, ‘within the meanimg of the 
clause cited relating to the jurisdiction 


by that 


a State 


in keeping with the | °f this Court. 


Jurisdiction Asserted 
To Rule on Validity 


“It would be a narrow construction 
to limit the term to such enactments 
as have gome through various stages of 
consideratiom by the legislature. There 
may be many acts authorized by the 
constitution of a State, or by the con- 


whatever ! 


admninistrator | 


| tion 


Louisiana Sugar Refining Co,, 125 U. S. 
18, is « case wherein this court was asked 
on, writ of error to review a judgment of 
the Supreme Court of Louisiana giving 
effect to an ordinance Of New Orleans 
against the contention that it impaired 
the obligation of a contract. The opinion 
was by Mr. Justice Gray , 

After stating that, to be within the 
contract clause of the Constitution, the 
impairment must be “by a law of the 
State,’” and that this court “has no ju- 
risdiction to review a judgment of the 
highest court of a State, on the ground 
that the obligation of a contract has been 
impaired, unless some legislative act of 
the State has been upheld by the judg- 
ment sought to be reviewed,” and after 
quoting with approval the statement in 
Williams v. Bruffy — “*Any amendment, 
from whatever source originating, to 
which a State gives the force of law, is 
a statute of the State, within the mean- 
ing of the clause cited relating to the 
jurisdiction of this court,”” he said, p. 31: 

“So a by-law or ordinance of a munici- 
pal corporation may be such an exercise 
of legislative power delegated by the 
legisture to the corporation as a political 
subdivision of the State, having all the 
force of law within the limits of the 
municipality, that it may properly be 
consdered as a law, within the meaning 
of this article of the Constitution of the 
United States.” Pa 

In North American Storage Co. v. Chi- 
cago, 211 U.S. 306, which came to this 
court from a Circuit Court of the United 
States, the question was presented 
whether a municipal ordimance was State 
action within the clause in the Fourteenth 
Amendment prohibiting “any State 
from denying due process or equal pro- 
tection.~ The Court said, p- 313: 

“In this case the ordimance in ques- 
is to be regarded 
statute of the State, adopted under a 
power granted by the State legislature, 
and hence it is an act of the State within 
he Fourteenth Amendment.” 

The construction which ‘was put on the 
phrase “a statute of any State” in the 
jurisdictional provision by the decisions 
in Williams y. Bruffy, Ford v. Surget 
and Stephens v. Griffith did not stop with 
those eases, but has been approvingly 
followed and applied in later cases. 

In 


| Goldsboro, 232 U. 8. 548, this court was 


asked to review on writ of error a judg- 
ment of the Supreme Court of North 
Carolina giving effect to a municipal 


i ordinance over the objection that it was 


over the plaintiffs’ objec. | 


invalid under the Constitution of the 


| United States, 





| 





_ been submitted to the consideration of | 
| its legislature, yet have all the efficacy 


of laws. é 
“By the only authority which can be 
recognized as having any legal exist- 


contention that it was inwalid under the | 


| 


| ence, that is, “the State of Virginia, this | 


change and the third to read as follows: | 


Origindl Mearzing Determines 
Present Inter pretation 

(3) “Where and title, right, privilege 
or immunity is claimed under the Consti- 
tution, or any treaty or statute of, or 
comnission held, or authority exercised 
under, the United States, and the de- 
cision is against the title, right, privilege, 
or immunity specially set up or claimed 
by cither party under such Constitution, 
treaty, statute, comnission, or author- 
ity. 

The three provisions—the third as so 
amended—were carried into Section 709 
of the Revised Statutes of 1873 and into 


By the act of September 6, 1916, c. 448, 
359 Stat. 726, the third provision was 
eliminated so far as areview on writ of 
error is concerned; and by the act of 
February 13, 1925, supra, the first and 
Second provisions were amended by omnit- 
ting from both the words “or an au- 
thority exercised wnder” and with that 
cnange were reemacted in Section 237 
(a). 

In order that the second provision— 
the material one in this casee—and the 
change made therein may be accurately 
in mind we now quote the provision in 
both its original amd its amended for m— 

_ [Act 1789] “Where is drawn in ques- 
tion the validity of a statute of, or an 
authority exercised under, any State on 
the ground of their being repugnant to 
the Constitution, treaties, or laws of the 
United States, amd the decision is in 
favor of such theix validity.” 


act of the wnauthorized confederation 
was enforced asa law of the Common- 
wealth. Its ~walidity was drawn in ques- 
tion on the’ ground that it was re- 
pugnant to the Constitution 
United States; and the decision of the 
court below was in favor of its validity.” 


Ford v. Surget, 97 U. S. 594, is much | 


like the case just cited. The _ plaintiff 
sued in a State court in Mississippi to 
recover for Cotton belonging to him which 
the defendant had destroyed in that 
State during the Civil War im obedience 
io an enactment of the Confederate 
States. 

By special pleas the defendant set up 


| that enactment in justification of the 


trespass; amd the plaintiff imsisted by 


| demurrers that the enactment was con- 


| 





trary to the Constitution. 
rers were overruled and judg@&ment was 
given for the defendant, which the Su- 
preme Court affirmed. 


of the | 


The demw- | 





The case was brought to this Court by | 


writ of error. The jurisdictiom, although 
contested, wreas sustained in an opinion 
by Mr. Justice Harlan. He qwoted with 
approval the above extract from Wil- 
liams v. Bruffy, and added, p. 603: 
“The general orders of the State court 
overruling the demurers must be ac- 


Tt th | cepted, in every essential semse, as an 
Section 287 of the -Judicial Code of 1911. | 


adjudication in favor of the ~walidity of 
an act of the Confederate Congress, 
recognized amd enforced as law in Mis- 
sissippi, and which act, according to the 
rule laid down in that case, must be, 


therefore, regarded by us as a statute | 


of that State, within the meaning of the 


| provisions Of the act declaring the ap- 


pellate jurisdiction of this court. 

“It results that we have power to re- 
view the final judgment of the Supreme 
Court of Mississippi.” 

Stephens v. Griffith, 111 U- S. 48, is 
acase where the Supreme Court of Ten- 


nessee had griven effect to am enactment | 


of the Confederate States. This Court 
there said, after reciting its 


| Wiliams v. Bruffy, p. 51: 


| 


“So, in this case the Confederate en- 


| actment, under which the confiscation of 


the money was had, can be treated only 


asastatute Of Tennessee, by w hose san. | 


tion it was enforced as a laaw of that 


[Act 1925] “*W here is drawn in ques- | State.” 


tion the validity of a statute of any State; New Orleans Waicrworks 





ruling in | 


Co v. 
A 


State Gives Force of Law 
To Local Regulatiores 


Mr. Justice Pitney, speaking for the 
entire court, sustained its jurisdiction and 
on that point said, p. 555: ; 

“A ymunicipal by-law ox ordinance, en- 
acted by virtue of power for that purpose 
delegated by the legislature of the State, 
is a State law within the meaning of the 
Federal Constitution. (Citing cases). 

“And any enactment, from whatever 
source originating, to which a State 
gives the force of law, is a statute of 
the State, within the meaning of the 
pertinent clause of section 109, Rev. 
Stat.; Judicial Code, section 237; which 
confers jurisdiction on this court. Wil- 
liams vw. Bruffy, 96 U. S. 176, 183.” 

Reinmaz vy, Little Rock, 237 U.S. 171, 
came here from the Supreme Court of 
Arkansas on writ of error. The sole 
question involved was the validity of a 
municipal ordinance which the State 
court had sustained against the objec- 
tion that it was in comflict with the 
Constitution of the United States. Mr. 
Justice Pitney again speaking for the 
entire court said, p. 176: 

“The decision of the State court of 
last resort is conclusive w_pon the point 
that the ordinance under consideration is 
within the scope of the powers conferred 
by State legislature upon the city council 
of Little Rock. It must therefore be 
treated, for the purposes of our juris- 
diction, as an act of legislation proceed- 
ing from the law-making’ power of the 
State; 
under 
lature 


ing of the Federal Constitution; and any | New York, 271 U. S. 364, 379-380 


enactment, from whatever source orig- 


inating, to whicha State gives the force | 
|of law, 


is a statute of the State within 
the meaning of the Judicial Code, sec- 
tion 237, which confers jurisdiction upon 
this court; Atlantic Coast Line vy. Golds- 
boro, 232 

Zucht v. King, 260 OU. 
the ground that the State court had up- 


held a municipal ordinance against the 


Constitution of the United States, This 
Court dealt with the initial question of 
jurisdiction as follows, p. 176: 

“The validity of the ordinances under 
the Federal Constitutiom ‘was drawn in 
question by objections properly taken be- 
low. 

“A city ordinance is a law of the State 
within the meaning of section 237 of the 
Judicial Code as amended, which pro- 
vides a review by writ of error where 
the validity of a law is sustained by the 


| highest court of the State in which a de- 


cision in the suit could be had. Atlantic 
Coast Line R, R. Co. v. Goldsboro, 232 
U. S. 548, 555,” 

Further applying the wuling in Wil- 
liams -v. Bruffy this Court repeatedly 
has held that an order Of a State com- 
missiom made in the exercise of dele- 
gated legislative authority is a statute 
of the State inthe sense of the jurisdic- 
tional provision. Excerpts from some of 
the cases—all brought here from State 
courts on writs of error——will suffice to 
show the course of decision. 


ee a SS SS 


as in effect a | 


Atlantic Coast Line R. R. Co. v. | 


} 


for a municipal ordinance passed ; 
z2uthority delegated by the legis- | 
is a State law within the mean- | 


} 


U. S. 548, 555, amd cases cited.” | 
S. 174, was | 


: : 2 | brought here on writ of error solely on | 
vention that framed it, which have not | = ; 


“Such an order, being legislative in its | 


nature and made by an imstrumentality 


of the State, is a State Jaw within the | 
meaning of the Constitution of the United | 
States and the laws of Comegress regulat- | 


ing our jurisdiction.” Lake Erie & West- 
ern R. R. Co. y, Public Utilities Commis- 
sion, 249 U.S, 422, 424. 


Public Service Orders 


Considered State Lazo 


“The validity of the order prescribing 
the rates was directly challenged on 
constitutional grounds, amd it was held 
valid by the highest court of the State. 

“The prescribing of rates is a legis- 
lative act. The commission is an instru- 
mentality of the State, exercising dele- 
gated powers, Its order is of the same 
force as. would be a like enactment by 


| the legislature, 


“If, as alleged, the prescribed rates are 
confiscatory, the order is_ void. Plain- 
tiff in error is entitled to bring the case 
here on writ of error and to have that 
question decided by this Court. 

“The motion to dismiss ‘will be denied.” 
Bluefields Waterworks & Improvement 
Co. v- Public Service Commission, 262 
U. S. 679, 683, specifically _ followed and 
applied in Northern Pacific Ry. Co, v. 
Department of Public Works, 268 U. S. 
39, 42. 


“The cause is here upom writ of error. 


| 
| 
| 
| 
| 
| 
L 


State Taxes 


Considering the circumstances disclosed 
by the record we have no jurisdiction un- 
less it affirmatively appears that in the 
court below there was duly drawn in 
question the validity of a statute or an 
authority exercised under the State be- 
cause of repugnance to the Constitution, 
treaties or laws of the United States. 
Jud. Code, section 237, as amended Sep- 
tember 6, 1916. 

“Under repeated rulings here, for 
jurisdictional purposes the order of the 
Comnission must be treated as though 
an Act of the Legislature.” Live Oak 
Water Users Ass’n v. R. R. Commission, 
269 U.S, 354, 356. 

“The authority of the Dock Commis- 
sioner and the Sinking Fund trustees, 
under the Act of 1871 [they exercised 
delegated legislative power], is such as 
to make the plan and the refusal equiv- 
alent to a statute of the State, and, as- 
suming that it is in conflict with the 
grant and covenants of relators’ deeds, it 
is a law of the State impairing a con- 
tract obligation under section 10, Article 
1, of the Federal Constitution. (Citing 
New Orleans Waterworks Co. v. Louisi- 
ana Sugar Refining Co., 125 U. S. 18; 
Williams v. Bruffy, 96 U. S. 176, 183; 
and other cases.) 

“We have jurisdiction of the writ of 
error under section 237 of the Judicial 
Code.” Appleby v. Delaney, 271 U. S. 
4038, 409, 

A like view of an order, legislative in 
mature, of a state commission has been 
taken in other related cases. Grand 
Trunk Western Ry. Co. v. Railroad Com- 
niission, 221 U. S. 400, 403; Louisville 
and Nashville R. R. Co. v. Garrett, 231 


U. S, 298, 318; Arkadelphia, Milling Co. 
v- St. Louis Southwestern Ry. Co, 249 


DU. §, 134, 141; Oklahoma Natural Gas 
Co. y, Russell, 261 U. S. 290, 292, 

In no case has the phrase “a statute 
of any State” in the jurisdictional pro- 
vision been construed otherwise than as 
shown in the foregoing review. With its 
use elsewhere—especially in connections 
indicative of its use in a different sense 
——we are not now concerned. 

It is said that the act of February 13, 
1925, which amended the jurisdictional 
Provision was enacted with the purpose 
of contracting the obligatory jurisdiction 
of this Court. We recognize that there 
was such a purpose and that effect should 
be given to it. 

_ But the act dealt with several juris- 
dictional provisions, including those re- 
lating to cases coming to this Court 
from the Circuit Courts of Appeals, the 
District Courts, the Court of Appeals of 
the District of Columbia and the Court 
of Claims. It shows that the purpose 
was to cut down and change our juris- 
diction in particular respects and to leave 
it as before in others. 


No Intent to Restrict 


Particular Jurisdiction 


. We are concerned here with a par- 
ticular jurisdiction, as to which there 
was no cutting down or change. The 
terms whereby it was defined in the orig- 
inal provision were retained, and thus it 
was left as before. 

We accordingly hold that the ordi- 
mance in question is a statute of the 
State within the meaning of the juris- 
dictional provision, and therefore that 
this case is rightly here on writ of er- 
ror. So we turn to the merits. 

The adoption and terms of the ordi- 
mance are not in dispute, Nor is it 
questioned that the city became obli- 
gated long before the ordinance to 
supply water power from its canal for 
the plaintiff’s mill. ’ 

But it is questioned that there was 
any engagement for a designated price 
or rate in perpetuity. Both courts be- 
low found for the city on this point. 

That finding is entitled to respect, 
but is not conclusive; for it rests with 
this Court in cases like this, where con- 
tracts obligations are said to have been 
impaired by subsequent legislation con- 
trary to the constitutional restriction, 
to determine whether there was a con- 
tract and what obligations arose from 
it. St. Paul Gas Light Company v. St. 
Paul, 181 U. S. 242,°147; Appleby v. 


It is admitted that there was here 
no formal contract. But it is insisted 
that a contract arose from conversations 
and correspondence between representa- 
tives of the plaintiff and officers of the 
city, and that it included an engage- 
ment for a designated price or rate in 
perpetuity. 

The proofs have been considered. It 
would serve no purpose to review them 
in_ this opinion. We think they fall short 
of showing any engagement respecting 
the rate, other than that it was to be 
the esiablished rate for users in general. 

The rate had been fixed by ordinance 
when the plaintiff obtained.the right to 
have water power supplied to its mill, 
but there was, as we construe the 
proofs, no engagement that that rate 
should continue indefinitely. 

The city may be under a duty to sup- 
Ply the power at a_ reasonable rate 
[See Millers v. Augusta, 63 Ga. 772], 
but that question is not in this case. The 
plaintiff's objection is confined to the as- 
serted impairment of a prior contract. 

Judgment affirmed. 

May 14, 1928. 


Ms 


Mr. Justice Brandies 


V oices Dissent 

Mr. Justice Brandeis (with whom Mr. 
Justice Holmes concurs), dissenting: 

I think that the writ of error should 
be dismissed. The judgment below was 
entered after the effective date of the 
Acct of February 13, 1925, c. 229, 43 Stat. 
936, 937,942. That Act struck from sec- 
tion 237 of the Judicial Code the words 
“for an authority exercised under any 
State.) The section as so amended 
limits the right of review by writ of 
error to cases where the highest court of 
a State has denied the validity of a treaty 
or statute of the United States, or has 
affirmed the validity of a statute of a 
State, challenged as repugnant to the 
Constitution, treaties, or laws of the 
United States. Other cases can be re- 
viewed only if this Court, in the exer- 
cise of its discretion, grants a writ of 
certiorari. Here the challenge was to 
the validity of an ordinance of a city. 
I cannot believe that if Congress had 
intended to maintain our jurisdiction to 
review judgments sustaining such ordi- 
mances, on writ of error, it would not 
have found clearer language in which to 
express its purpose. 

The question before us is the interpre- 
tation, not of the word “laws,” used in 
the Constitution, but the narrower term 
*“statute,” employed in the Judiciary Act 
of 1789, c. 20, section 25, 1 Stat. 73, 85. 
And our task is to construe, not the 
single word “statute,” but the phrase 
**statute of any State.” Laws or regu- 
lations adopted by a municipality are 
called, in common speech, either ordi- 
nances or by-laws, not “statutes.”‘*) 
In some connections, rules established by 
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Employers’ Liability 


Jurisdiction Removed by Revision 
Of Statutes, Is Dissenting Opinio! 
Justice Brandeis Maintains That Local Regu: 


lations Are Not Within Purview of Judi- 
cial Code as Amended. 





an institution are referred to as statutes. 
Thus, the rules adopted by a university 
or its founder are sometimes spoken of 
as statutes of the university. But no 
one would call them statutes of the State 
under whose law the university is incor- 
porated. Nor would any one, in refer- 
ring to the laws or regulations adopted 
by municipal or other corporations, speak 
of them as “statutes of the State.”” Has 


the phrase as originally used in section | 


25 of the Judiciary Act of September 4, 
1789, c, 20, 1 Stat. 73, 85, and as reen- 
acted in section 2 of the Act of Febru- 
ary 5, 1867, c. 28, Stat. 385, 386, in sec- 
tion 709 of the Revised Statutes, in sec- 
tion 237 of the Judicial Code, and finally 
in the Act of 1925, acquired a different, 
a conventional, meaning so that it must 
be held to include municipal ordinances? 


Clause of Section 25 


Specified in Court 

Our jurisdiction to review a judgment 
of a State court sustaining the validity 
of a municipal ordinance alleged to be 
repugnant to the Federal Constitution, 
was first invoked in Weston v. City Coun- 
cil of Charleston, 2 Pet, 449, 
Section 25 of the Judiciary Act of 1789, 


which was then in force without amend- ; 


ment, authorized 
error in any case 


a review by writ of 
“where is drawn in 


an authority exercised under any State, 
on the ground of their being repugnant 
to the constitution, treaties or laws of 
the United States, and the decision is in 
favor of such their validi'y, or where is 
drawn in question the construction of any 
clause of the constitution, or of a treaty, 
or statute of, or commission held under 
the United States, and the decision 
against the title, right, privilege or ex- 
emption specially set up or claimed by 
either party, under such clause of the 
said constitution, treaty, statute or com- 
mission.” The jurisdiction having been 
questioned, because of the nature of the 
proceeding, Mr. Chief Justice Marshall 
took occasion to specify the clause of 
section 25 on which he conceived the 
jurisdiction to rest: 

“In this case the city ordinance of 
Charleston is the exercise of an ‘au- 
thority under the State of South Caro- 
lina, ‘the validity of which has been 
drawn in question on the ground of its 
being repugnant to the constitution,’ and 
‘the decision is in favor of its validity.’ ” 

The jurisdiction then declared was ex- 
ercised, without question, in the cases 
involving municipal ordinances that caime 
before the Court during the next half 
century.“) In 1876 the subject was care- 
fully reconsidered in Home Insurance Co. 
v. City Council of Augusta, 93 U. S. 116, 
118, 121. After stating the possible 
bases of jurisdiction under section 709 of 
the Revised Statutes, the Court said: 

“Here there was drawn in question the 
authority exercised by the city council 
under the State in pasisng the ordinance 
imposing the tax complained of. The 
question raised was as to its rppugnancy 
to the Constitution of the United States; 
and the decision was in favor of the va- 
lidity of the authority so exercised. A 
right was also claimed under the Con- 
stitution of the United States. The de- 
cision was adverse to the claim. The 
case is, therefore, within two of the cate- 
gories we have’ stated. The jurisdic- 
tional objection cannot be maintained.” 


Second of the Categories 
Held to Be Eliminated 


_The Court would hardly have omitted 
to say that review might also have been 
had by virtue of the “statute” clause if 
it had been of opinion that a municipal 
ordinance could be properly so described. 

The second of the categories mentioned 
in Home Insurance Co. y. City Council 


right to review by writ of error was 
concerned, by the Act of September 6, 
1916, c, 448, section 2, 39 Stat. 726. In 
cases where the showing was merely 
that a title, right, privilege or immunity 
guaranteed by the constitution had been 
claimed and denied, that Act provided 
that there could be no review except by 
certiorari. But as it left unchanged the 
clause regarding the validity of an au- 
thority, on which Mr. Chief Justice Mar- 


shall had based the power of this Court | 


to review judgments sustaining munici- 
pal ordinances, our jurisdiction over such 
judgments remained unaffected. When, 
in 1925, the authority clause was struck 
from section 237 of the Judicial Code 
and our jurisdiction on writ of error un- 
der that section was limited to cases in- 
volving the validity of a statute, Con- 
gress cannot have been unaware of the 
difference, for jurisdictional purposes, be- 
tween a statute of a State and a mu- 
nicipal ordinance. For attention had 
been called to the difference by numerous 
decisions under several jurisdictional 
acts—the most recent being of wide pub- 
lic interest. 

The Act of June 18, 1910, c. 309, 36 
Stat. 539, 557, section 17 of which was 
embodied in the Judicial Code as section 
266, declared that ‘“‘no interlocutory in- 
junction suspending or restraining the 
enforcement, operation, or execution of 
any statute of a State by restraining the 
action of any officer of such State in the 
enforcement or execution of such statute” 
should issue except upon a hearing be- 
fore three judges as there provided. An 
unbroken line of decisions, beginning in 
1911, has held that a municipal ordinance 
is not a statute within the meaning of 
that section. Sperry & Hutchinson Co. 
v. City of Tacoma, 190 Fed, 682; Cum- 
berland Telephone & Telegraph Co. v. 
City of Memphis, 198 Fed. 955; Birming- 
ham Water Works Co. v. City of Bir- 
mingham, 211 Fed. 497, affirmed, 213 Fed. 
450; Calhoun v. City of Seattle, 215 Fed. 
226; City of Des Moines vy. Moines Gas 
Co., 264 Fed. 506; City of Dallas v. Dal- 
las Telephone Co., 272 Fed. 410. See 
also Land Development Co. v. City of 
New Orleans, 13 F. (2d) 898, reversed 
on the merits, 17 F. (2d) 1016. The 
principal ground of these decisions, 
namely, “that the natural meaning of 
‘statute of a State’ is a statute or law 
directly passed by the Legislature of the 
State, and the natural meaning of ‘any 
officer of such state’ is an officer whose 
authority extends throughout the State, 
and is not limited to a small district,” 
(198 Fed. 955, 957) is, of course, equally 
applicable to section 237 of the Judicial 
Code. It cannot have been unknown to 
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question the validity of a statute of, or 
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Congress. The construction had alreac” 
been established when the Act of Marc 
4, 1913, ec. 160, 87 Stat. 1013, amend) 
section 266 so as to make it clearly a 
plicable to suits to enjoin the orders of 
State commission.(!) 1 " 


Municipal Ordinances 
Were Not Included 


The amending Act inserted after tl 
words “in the enforcement or executic 
of such statute,” the’words “or in tk | 
enforcement or execution of am orde 
made by an administrative board or con 7 
mission acting under and pursuant to th? 
statutes of such State.” Congress dip? 
not include in the amendment any refer || 
ence to municipal ordinances. The fac 
that it did not is significant.) y 

Prior to the Act of 1925, the difference ~ | 
for purposes of appellate review, betwee 4 
astatute and a law enacted by a subordi 
nate leglislative body, had been called {© 
the attention of Congress also by th 
cses Which settled that enactimgp{s of th 


legislatures and other law-making bodie™ | 


of the territories and of the District 07 


Columbia are not statutes of the Unite 
States within the meaning of legislatio 
governing the jurisdiction of this Court 
The question appears to have arisen firs 
under the Act of March 3, 1885, ¢. 35 
2, 23 Stat. 445. The phraseolog: 
of this statute was similar to that o 
section 25 of the Judiciary Act of 178% 
and this Court has always 
that decisions under it and its later re 
enactments are authoritative with re 
gard to the construction of section 23° 
of the Judicial Code.(*. 
It permitted review of any judgmen 


4 
3 


| of the Supreme Court of a Territory o 


“as 


of the District of Columbia where “i: 
drawn in question the validity of a treat; 
or statute of or an authority exercise 
under the United States.’”’ Thereafter 
that provision, as modified by the Aci 
eating the Court of Appeals for thc 
District, February 9, 1895, ¢. 74, seetioi 
8, 27 Stat. 434. 436; District Code, sec 
tion 233, 31 Stat. 1189, 1227, governec 
our appellate jurisdiction over the high- 
est courts of the continental territories 
(other than Alaska) and of the District 
until the enactment of the Judicial Code 
in which it was embodied as section 244 
and, with important changes, as section 
250. That our appellate jurisdiction ove: 
judgments involving the validity of acts 
of territorial legislatures and of the leg- 
islative body of the District, depended 
on the clause in the Act of 1885 allow- 
ing such review where the validity of an 
authority exercised under the United 
States had been challenged, was indi- 
cated in Maricopa & Phoenix R. R. Co. vy. 
Arizona, 156 U. S. 347, 350-351, and Par- 
sons v. District of Columbia, 170 U. S. 
45, 49-50. The subject was fully dis- 
in more recent opinions. Thos, 
in McLean v. Denver & Rio Grandt ¥ R. 


Co, 203 U. S. 38, 47-48, our jurisdiction 
to review a judgment of the Supreme 


Court of New Mexico upholding the va- 
lidity of a territorial law was sustained 
on the ground that “the validity of an 
authority exercised under the United 
States in the passage and enforcement 
of the law is directly challenged, and 
the case does involve the validity of an 
authority under the power derived from 
the United States.” The right to review 
on appeal a judgment involving the va- 


!lidity of an ordinance or regulation of 


the District of Columbia was rested upon 
the same ground in Smoot v. Heyl, 227 
U. S. 518, 522, although the statute au- 
thorizing the District Commissioners to 
make regulations provided that they 
should “‘have the same foree and effect 
within the District of Columbia as if en- 
acted by Congress.” Act of June 14, 
1878, c. 194, 20 Stat. 131. See also Walker 


| vy, Gish, 260 U. S. 447, 449. 
of Augusta, was eliminated, so far as the | 


4 





Construction of Statute 


|Held to Be Involved 


A similar ruling was made in Board 
of Public Utility Commissioners v. Ma- 


| nila Electric R. R. Co., 249 U. S. 262, 


where this Court dismissed an appeal 
and a writ of error to review, under sec- 
tion 248 of the Judicial Code, a judg- 
ment of the Supreme Court of the Phifip- 


| pine Islands. That section, until amended 


by the Act of September 6, 1916, c. 448, 
39 Stat. 726, 727, authorized review by 
writ of error or appeal, of a judgment 
of the highest court of the Philippine 
Islands where either the validity or the 
construction of a statute of the United 
States was involved. Reavis y, taro 
215 U. S. 16, 21-22; Gsell v. Instr Col. 
lector, 239 U. S. 93, 94-96. The Rail- 
road challenged an order of the Com- 
missioners purporting to be made in 
execution of an Act of the Philippine 
Commission authorizing the city of Ma- 
nilato grant a franchise ordinance passed 
under the power thereby granted. This 
Court dismissed the appeal and writ 
of error for want of jurisdiction, neces- 
sarily holding “that the mére construc- 
tion by the court of the franchise ordi- 
nance, and_ its consequent ruling that 
the duty did not rest on the Railroad 
Company to give the free transportation 
which the orders of the Commissioners 
had directed to be given” did not in- 
volve either the construction or the va- 
lidity of a statute of the United States. 

Obviously, the statutes of territonjal 
legislatures, the regulations of the Cohn. 
missioners of the District of Columbia 
and the Philippine statutes and ordi- 
nances bear a relation to acts of Con- 
gress that is wholly comparable to that 
borne by municipal ordinances to the 
statutes passed by the legislature of a 
State. Congress cannot have intended 
that in the Act of 1925, the phrase 
“statute of any State” should be read 
as including municipal ordinances within 
a State while, under like circumstances, 





[Contineed on Page 9, Column 1] 















Che Anited States Daily 


in New York 


THE UNITED States DAILY is de- 
livered to any of the leading New 
York Hotels, upon request, by The 
| Longacre Newspaper Delivery, 





Give your order to the mail clerk 
of your hotel or telephonty) 
Longacre 4649. a 













1 


recogipeg \ 











AUTITORIZED STATEMENTS Onry 
Pusiisuen Woiriovr COMMENT 


Ane PusiisHen Ilentin, Berna 
by THE UNITED States Dairy 


Constitutional Law 


Authority to Review 
Local Laws Denied 
By Justice Brandeis 


issenting Opinion Holds 
Jurisdiction of Supreme 
Court Destroyed by Re- 
vised Statutes. 


[Continued from Page 8.] 


he phrase “statute of the United States” 
o®s not include the ordinances of the 
District of Columbia, even where the 
nabling act provides that the ordinances 
shall have the same force as if enacted 
xy the Congress of the United States. 


lourt Wrote Its Opinion 
n Twenty One Cases 

Moreover, if municipal ordinances are 
deemed to be statutes of a State within 
the meaning of section 237 (a) of the 
Judicial Code, legislative orders of State 
commissions, boards, and officials must 
be also. Prior to the Act of 1925, judg- 
ments sustaining the validity of such 
orders were reviewable on writ of error 
as fullys judgments sustaining the va- 
lidity of statutes and ordinances. Be- 
tween the effective date of the Act of 
1916 and that of the Act of 1925, this 
Court wrote opinions in 21 cases in which 
a judgment of the highest court of a 
State involving the validity of an order 
of a commission was reviewed on writ 
of error.) 

n none of the opinions was it stated 
that jurisdiction existed because an or- 
der is a statute of a State.) On the 
other hand, in Lancaster v. McCarty, 267 
U. S. 427, 430, where our jurisdiction 
was invoked to review, on writ of error, 
the judgment of a State court denying 
the validit:; of an order of the Inter- 
state Commerce Commission, the juris- 
diction was sustained on the ground that 
the order “is an authority exercised un- 
der the United States which by the con- 
tention of the shippers was drawn in 
question, and its validity denied by the 
State court.” Can it be that, while our 
power to review on writ of error a judg- 
ment of a State court denying the va- 
lidity of an order of the Interstate Com- 
merce Commission rested on the au- 
thority clause, our power to review a 
judgment sustaining the validity of an 
order of a State commission did not?‘ 

The difference between a statute and 
an ordinance for purposes of appellate 
review—a difference which rests wholly 
on expediency—had been acted upon by 
Congress half a century earlier, when it 
undertook to deal with the congestion 


of business in this court by regulating | 


| the priority of hearings in revenue cases. 

Act of June 30, 1870. c. 181, 16 Stat. 

33; Davenport City v. Dows, 15 Wall. 
592,10) 


Idevnitity of Statutes 

| Always Recognized 
It was reaffirmed when Congress, in 
| 1925, withdrew the right to a direct ap- 
| peal from the District Court in cases in- 
volving the validity of municipal ordi- 
nances, though allowing such an appeal 
in certain cases involving the validity of 
| statutes and, orders of commissions. On 
| the other hand, the essential identity of 
statutes, ordinances, and orders, where 
ihe question concerns substantive rights, 
has always been recognized. Since all 


regulations established by competent au- | 


i thority are Jaws, the comprehensive 
term “laws” has been used when it was 
desired to include all forms of legislative 

| action,() 


Thus, as the enactments of a subordi- 
,nate body exercising legislative author- 
ity are a part of the laws of a State, 
an ordinance or an order is a law within 
the meaning of the contract clause and 
is State action within the prohibitions 
ot the Fourteenth Amendment. 
| American Cold Storage Co. v. Chicago, 
211 U. S. 306, 313; Grand Trunk Ry. 
Co. v. Railroad Commission, 221 U. S. 
400, 403; Ross v. Oregon, 227 U. S. 150, 
| 162-163; Lake Erie & Western R. R. Co. 
v. Public Utilities Commission, 249 U. 
S. 422, 424; Standard Scale Co. v. Far- 
relf, 249 U. S. 571, 577. For, as this 
‘court has pointed out in New Orleans 
Water Works Co. v. Louisiana Sugar Re- 
| fining Co., 125 U. S. 18, 30, 31; “it is 
not strictly and literally true, that a law 
of a State, in order to come within the 
constitutional prohibition must be either 
in the form a statute enacted by the 
legis!7uve in the ordinary course of 
legislation, or in the form of a consti- 
tution established by the people of the 
State as their fundamental law.’’('=) 


Judgment Proceedure 
Before Act of 1925 


ments of a district or circuit court in- 
volving the constitutional validity of a 


municipal ordinance could be brought di- | 


rectly to this court by writ of error or 
appeal under section 5 of the Court of 
Appeals Act, Act of March 3, 1891, ¢. 
517, 26 Stat. 826, 827-828, and section 
238 of the Judicial Code, because such 
review was authorized “in any case that 
involves the construction or application 
afgthe Constitution of the United States.” 
and “in any case in which the constitu- 
tion or law of a State is claimed to be 
in contravention of the Constitution of 
the United States.” Davis & Farnum 
Manufacturing Co. v. City of Los An- 
geles, 189 U. S. 207, 216; Boise Artesian 
Water Co. v. Boise City, 230 U. S. 84, 
90; see Standard Scale Co. v. Farrell, 249 
U.S. 571, 577. And likewise a case in- 
volving the constitutional validity of an 
ordinance could be brought here on writ 
of error to or on appeal from the Cir- 
cuit Court of Appeals if the jurisdiction 
of the district or circuit court had been 
invoked in part  on_ constitutional 
grounds. City of Vicksburg v. Henson, 

31 U.S. 259, 267. But in 1925 Congress 
-amended section 238 so as to confine the 
‘right to a direct appeal in cases involv- 
ting the validity of State action to those 
‘which fell within the provisions of sec- 
tion 266—provisions which had already 
"been construed as not including mu- 
ynicipal ordinances. Unless the phrase 
“statute of any State” as used in sec- 
‘tions 237(a) and 240(b) of the Judicial 
Eee as amended, includes municipal 
fordingices, no case from any lower 
s;comt involving only the validity of a 
municipal ordinance can now be reviewed 


North | 


Prior to the Act of 1925, final judg- | 


by this court otherwise than upon cer- 
tiorari. 

When it is borne in mind that the 
severe limitations upon the right of re- 


view by this court imposed by the Act 
of 1925 were made solely because the 


increase of the court’s business com- 
pelled, the reasons why Congress should 
have taken away the right to a review 
by writ of error to the highest court 
of a State in cases involving the validity 
of ordinances, while leaving unaffected 
the right in cases involving the validity 
| of statutes, becomes clear. There are 
only 48 States. In 1920 there were 924 
muncipalities in the United States of 
more than 8,000 inhabitants.@%) The 
validity of ordinances of even smaller 
municipalities had come to this court for 
adjudication.(14) The increasingly com- 
plex conditions of urban life have led, as 
this court noted in Village of Euclid v. 
Ambler Realty Co., 272 U. S. 365, 386- 


387, to a corresponding increase in mu- 
| nicipal police legislation. Recently, two 
classes of municipal ordinances, new in 
character—those relating to zoning and 
those relating to motor vehicles—had 
become the subject of many controver- 
sies. The  constitutionality of these 
ordinances can rarely be determined sim- 
ply by. applying a general rule. The 
court must consider the effect of the 
ordinance as applied. As the validity 
of the particular ordinance depends ordi- 
narily upon special facts,{15) these must 
be examined whenever there is jurisdic- 
tion. Dahnke-Walker Milling Co. v. Bon- 
durant, 257 U. S. 282. Though no bur- 
densome factual inquiry is involved, the 
controversy may often be of trifling 
signficance, as in the case at bar. Thus, 
persuasive reasons existed why Congress 
should have denied, in 1925, review by 
writ of error in cases which involved 
only the validity of a municipal ordi- 
nance, 


Burden of Forty Cases 


Out of Proposition 

If Congress did not, by striking out 
from section 287 of the Judicial Code 
the clause “or an authority exercised un- 
der any State,” exclude from review by 
writ of error cases involving the validity 
of municipal ordinances and commission 
orders, it wholly failed to accomplish 
what, in view of the statements made to 
it in regard to the effect of the amend- 
ments,‘15) must be deemed to have been 
its purpose in so amending the section. 
That is, to relieve this court, in many 
cases, of the burden of obligatory re- 
view. For, other than these, there had 
| been considered by this court, in the 
nine years between the effective dates 
of the Jurisdictional Acts of 1916 and 
1925, and decided with opinions, not 
more than eight cases involving the 
validity of an authority exercised under 
| a State or under the United States.(17) 
On the other hand the 40 cases in which 
judgments of State courts sustaining 
municipal ordinances or commission or- 
ders had been reviewed on writ of error, 
had entailed a burden out of all pro- 
portion to their number. The evidence 
introduced to establish the facts in cases 
involving the validity either of orders or 
of municipal ordinances is often both 
voluminous and conflicting.‘18) 

Condensation of the evidence is not 
| required, as in cases coming from the 
lower Federal courts. See Equity Rule 





75 (b) 226 U. S. Appendix 23; Rule 7 | 


(2), 266 U. S. 657-658. Compare Barber 

Asphalt Paving Co. v. Standard Asphalt 
& Rubber Co., No. 194, decided January 

3, 1928. Although the evidence is often 

conflicting findings of fact are not re- 
| quired. Compare Chicago, Milwaukee & 
| St. Paul Ry. Co. v. Tompkins, 176 U. S. 
167, 179; Lincoln Gas & Electric Light 
Co. v. Lincoln, 223 U. S. 349, 364; City of 
Hammond v. Chappi Bus Line, 275 U. S. 
164, 171. Congress must have had the 
threatening volume and the heavy bur- 
den of this litigation in mind when it 
struck from section 237 of the Judicial 
Code the words “or an authority exer- 
| cised under any State.” 


Same Member of Court 


Wrote Two Opinions 

From the decision of Weston v. City 
Council of Charleston, 2 Pet. 449, 463- 
464, in which Mr. Chief Justice Marshall 
rested the jurisdiction of this court to 
review the judgments of State courts in- 
volving the validtiy of municipal ordi- 
nances upon the clause “or an authority 
exercised under any State,” to the pas- 
sage of the Act of 1925, 96 years elapsed. 
During that period the court wrote 
opinions in a multitude of cases in which 
that specific jurisdiction was exercised. 
In only two of them has_ there been 
found any statement that the jurisdiction 
could be sustained on the ground that a 
municipal ordinance is a statute of a 
State, within the meaning of section 25 
of the Judiciary Act of 1789 or its later 
reenactments. These two opinions were 
written at successive terms by the same 
member of the court. Atlantic Coast 
Line R. R. Co. v. Goldsboro, 232 U. S. 
548, 555; Reinman v. Little Rock, «237 
U. 8. 171, 176. An examination of the 





record and briefs in the two cases seem j 


to make it clear that the statements 
| Were obiter and were made inadvertently. 
No question of the jurisdiction of this 
court under section 237 of the Judicial 
Code was raised or discussed by counsel 
in either case; and this court could not, 
under the legislation then in force, have 
entertained a doubt as to the existence 
of the jurisdiction. Neither opinion of 
the court refers to Weston v. City Coun- 
cil of Charleston, 2 Pet. 449, 463-464, or 
to Home Insurance Co. vy. City Council 
of Augusta, 93 U. S. 116, 121—the cases 


which, on full consideration, had settled’ 


that the basis of our jurisdiction was the 
clause relating to the validity of an au- 
thority. Neither refers to McLean v. 
Denver & Rio Grande R. R. Co., 203 U. S. 
38, 47-48, or to Smoot v. Heyl, 227 U. S. 
518, 522—the cases which had recently 
confirmed that ruling. There was ob- 
viously no intention to overrule tHese 
cases. : 

The only authority cited in support of 
the statement in the Goldsboro and Lit- 
tle Rock cases, Williams v. Bruffy, 96 
U. S. 176, 183, furnishes ro basis for 
them. That case involved an act of the 
Congress of the Confederate States—a 
body whose legislation would obviously 
be described in common speech as 
“statutes.” It was conceded that the 
particular act was a “statute.” The 
question was whether it was a statute 
“of any State.”(19) 


Statute Making Right 
| Of State Considered 


The court held that since the enact- 
ment had been given the force of law 
; in Virginia, it was asmuch the action 
of that State as if it had been originally 
passed by an authorized legislative body. 

| In being so adopted by Virginia the 
| enactment clearly did not lose the 
quality which it had had from its in- 


; law 
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ception, namely, that of being a 
“statute.” It was in this connection that 
Mr. Justice Field said: “Any enactment, 
from whatever source originating, to 
which a State gives the force of law is 
a statute of the State, within the mean- 
ing of the clause cited relating to the 
jurisdiction of this court.” This lan- 
guage was used with reference to the 
acts of an_ irregular legislative body 
whose enactments would be commonly 
described as “statutes.” It had no refer- 
enc to the acts of a regular legislative 
body whose enactments would never be 
characteriized as statutes, in ordinary 
speech. That Mr. Justice Field would 
not so have applied it, is clear. For in 
the term of court preceding that in which 
Williams v. Bruffy was decided, he had 
participated in the decision in Home In- 
surance Co. y. City Council of Augusta, 
93 U. S, 116, 121, in which the court had 
plainly indicated that a municipal ordi- 
nance was not a “statute of any State.” 
The dicta concerning our jurisdiction 
in Atlantic Coast Line R. R. Co. v. Golds- 
boro, and in Reinman v. Little Rock, | 
have never been repeated in any later 
case dealing with municipal ordinances, 
even where the decisions in the two cases 
have been relied upon. Some care seems 
to have been taken not to repeat the ex- 
pression that a municipal ordinance was 
a statute of a State. See Thomas Cusack 
Co. v. Chicago, 242 U. S. 526, 529; Zucht 
v. King, 260 U. S. 174, 176. To construe 
the phrase “statute of any State” as 


| applying to a municipal ordinance dis- 


regards the common and appropriate 


| use of the words; ignores decisions which 


for nearly a century have governed our 
jurisdiction to review judgments of State 
courts sustaining the validity of such 
ordinances; and tends to defeat the gen- 
eral purpose of the Act of 1925 “to re- 
lieve this court by limiting further the 
absolute right to a review by it.” Moore 
v. Fidelity & Deposit Co., 272 U. S. 317, 
321; Smith v. Wilson, 273 U. S. 388, 
390.(29) It completely frustrates the 
particular purpose which Congress must 


| have had in striking from section 237 


the clause “or an authority exercised 
under any State.’(21) The trivial char- 
acter if the substantive question pre- 
sented by this case—in which a writ of 
certiorari, if applied for, would plainly 
not have been granted—illustrates the 
wisdom of Congress in limiting our | 
jurisdiction on writ of error. 


Note No. 1—The Act of 1925 also struck 
out the words “or an authority exercised 
under the United States.” 


Note No. 2—These are the terms em- 
ployed in the charters of American cities 
and towns both before and since the adop- 
tion of the Constitution. They have been 
continuously employed apparently by all 
text-writers on municipal corporations and 
government. “Local laws of a municipal 
corporation, duly enacted by the proper au- 
thorities, prescribing general, uniform and 
permanent rules of conduct, relating to 
the corporate affairs of the municipality, 
are, in this country, generally designated 
as ordinances. ‘By-laws’ or ‘bye-laws’ 
was the original designation.” McQuillin, 
Municipal Ordinances, Section 1; 2 Mec- 
Quillin, Municipal Corporations, Section 
632. 
a municipal council or assembly is a local 

usually denominated an ordinance.” 
2 Abbott, Municipal Corporations, Section 
514. See also Dillon, Municipal Corpora- 
tions, 1 ed., p. 270; Munro, Municipal Gov- 


354, the Court, while asserting its juris- 
diction over judgments sustaining such 
orders, dismissed a writ of error, as the 
judgment below rested on adequate non- 
federal grounds. 

Note No. 8—The jurisdiction was first 
challenged in Bluefield Water Works & 
Improvement Co. v. Public Service Com- 
mission, 262 U. 8S. 679. The Court said at 
p. 683: “The prescribing of rates is a 
legislative act. The commission is an in- 
strumentality of the State, exercising dele- 
gated powers. Its order is of the same 
force as would be a like enactment by the 
legislature. If, as alleged, the prescribed 
rates are confiscatory, the order is void. 
Plaintif€ in error is entitled to bring the 
case here on writ of error and to have 
that question decided by this Court.” In 
Northern Pacific Ry. Co. v. Department of 
Public Works, 268 U. S. 39, 42, jurisdic- 
tion was assumed on the authority of the 
Bluefield case. In Live Oak Water Users 
Association v. Railroad Commission, 269 
U. S. 354, 356, the Court said that “for 
jurisdictional purposes the order of the 
Commission must be treated as though an 
Act of the Legislature.” This was said, of 
course, with reference to the situation un- 
der the Act of 1916, for the judgment 
under review was entered October 23, 1923. 


Note No. 9—Since the effective date of 
the Act of 1925, no judgment of a State 
Court has been reviweded by this Court 
on writ of error, where the sole claim 
was that a commission order was uncon- 
stitutional. In the following cases, gov- 
erned by the Act of 1925, in which this 
Court reviewed on writ of error a judg- 
ment of a State court sustaining the va- 
lidity of a commission order, the validity 
of the underlying statute as well as of 
the order was attacked: Frost & Frost 


-Trucking Co. v. Railroad Commission, 271 


“The result of legislative action by 


ernment and Administration, p. 209; Reed, | 


Municipal Government, p. 178. No in- 


stance has been found where such writers | 


have used the word “statutes” in referring 
to municipal ordinances. 


Note No. 3—Waring v. The Mayor, § 
Wall. 110; Woodruff v. Parham, 8 Wall. 
123; Osborne ¥. Mobile, 16 Wall. 479; Can- 
non v. New Orleans, 20 Wall. 577. Com- 
pare Barron vy. Baltimore, 7 Pet. 243, 245- 


Note No. 4—See the debate in the Senate 
at the preceding session, 48 Cong. Rec. 
812018123, The House Committee on the 
Judiciary was “of the opinion that the 
statute should be broadened, so as to pre- 
vent this kind of interference (i. e., by a 
single judge) with State officials who are 
pérforming their duties under the pro- 
visions of a statute enacted by the legis- 
lature of a State.” House Report, 
Cong., 3d Sess., No. 1584, p. 2. Mr. Clay- 


| ton, Who was in charge of the bill in the 
j Ifouse, said that its purpose was “to put 


the order of a State railroad commission 


} upon an equality with a statute of a State; 


in other words, to give the same force and 
effect to the order of a State 


existing law to a State statute.” 49 Cong. 
Ree. 4773. 

Note No. 5—This Court has not passed 
expressly on the construction to be given 
Section 266 in this respect. Until amended 
by the Act of February 13, 1925, Section 
266 did not require the presence of three 
judges at the final hearing; and on appeal 
to this Court from the final decree the 
propriety of the action of the single judge 
in granting or denying a temporary injunc- 
tion was not strictly in issue. Shaffer v. 
Carter, 252 U. S. 37, 44. But if this Court 
had doubted the power of a District Judge 
to act in such cases, it would hardly have 


; mentioned without comment the fact that 


such a judge had granted or denied a tem- 
porary injunction. This it has done in a 
number of cases. See United Railroads v. 
San Francisco, 249 U. S. 517, 519; Southern 
lowa Electric Co. v. Chariton, 255 U. S. 
539, 541; Galveston Electric Co. v. Galves- 
ton, 258 388, 390; Paducah v, Paducah Ry. 
Co., 261 U. S. 267, 271; St. Cloud Public 


Service Co. v. St. Cloud, 265 U. S. 352, 355. | 


Since the effective date of the act of 1925, 
this Court had decided, on certiorari to Cir- 
cuit Courts of Appeals, a number of cases 
in which an application for a temporary in- 
junction against the enforcement of a 
municipal ordinance had been heard be- 
fore, and the final decree rendered by, a 
single district judge. See Hammond v. 
Schappi Bus Line, 275 U. 8. 164; Hammond 
v. Farina Bus Line & Transportation Co., 
275 U. S. 173; Delaware, Lackawanna & 
Western R. R. Co. v. Morristown, No. 147, 
decided February 20, 1918. If a municipal 
ordinance had been a statute within Sec- 
tion 266, the decrees of the district judges 
in these cases would have been void for 
want of jurisdiction. 


Note No. 6—See Ireland v. Woods, 246 
U.S. 328, 328, citing and following Cham- 
pion Lumber Co. v. Fischer, 227 U. S. 445, 
451; Erie R. R. Co. v. Hamilton, 248 U. S. 
369, 372, citing and following Baltimore & 
Potomac R. R. Co. v. Hopkins, 130 U. 8S. 
210, District of Columbia v. Gannon, 130 
U.S. 227, and United States v. Lynch, 137 
U. S. 280, 285; Jett Bros. Distilling Co. v. 
City of Carrollton, 252 U. S. 1, 6, citing and 
following Baltimore & Potomac R. R. Co. 
v. Hopkins, 130 U. S. 210, and Champion 
Lumber Co. v. Fisher, 227 U. S. 445, 450, 
451; Sehaff v. Famechon Co., 258 U. S. 76, 
$1, citing and following Baltimore & Poto- 
mac R. R. Co. v. Hopkins, 180 U. S. 210; 
Zucht v. King, 260 U. S. 174, 177, citing 
and following Taylor v. Taft, 203 U. S. 461, 
and Champion Lumber Co. v. Fischer, 227 
U. S. 445; Lancaster v. McCarty, 267 U. S. 
427, 430, citing and following Champion 
Lumber Co. v. Fischer, 227 U. S. 445, 451. 
The significance of decisions under the Act 
of 1885 is confined by the legislative his- 


| tory of the Act, which shows, as seemed 


probable from its language, that the pro- 
vision with respect to “a treaty or statute 
of or an authority exercised under the 
United States,” was derived, like Section 
237 of the Judicial Code, from Section 
of the Judiciary Act of 1789. 
Rec. 670-671. 


_Note No. 7—In Oak Water Users Asso- 
ciation v. Railread Commission, 269 U. S. | 


©. 


25 


See 16 Cong. 


| in 


U. S. 583; Chicago, Milwaukee & St, Paul 
Ry. Co v. Railroad Commission, 272 U. S. 
605; Miller Lumber Co. v. Floyd, 274 U. S. 
672 (Per Curiam); Fox River Paper Co. v. 
Railroad Commission, 273 U. S. 651; Pierce 
v. Barker, 274 U. S. 718 (Per Curiam); 
Stimson Lumber Co. v. Kuykendall, 275 
U. S. 207; International Great Northern 
R. R. Co. v. Railroad Commission, No. 90, 
decided December 5, 1927 (Per Curiam). 
In Chicago, Milwaukee & St. Paul Ry. Co. 
v. Public Utilities Commission, 274 U. 8. 
344, and in Aetna Insurance Co. v. Hyde, 
No. 112, decided January 3, 1928, the re- 
view was by certiorari. In Aetna Insur- 
ance Co. v. Baker, No. 731, decided March 
5, 1928, certiorari was denied. Compare 
Phillips v. Oklahoma, 274 U. S. 721 (Per 
Curiam); Phillips v. Oklahoma, No. 20, de- 
cided October 24, 1927 (per curiam); Mis- 
siauri v. Public Service Commission, Nos. 
21-27, decided October 24, 1927 (Per 
Curiam). 


Note No. 10—Mr. Chief Justice Chase ex- 
plained why the Act should be construed 
as applying only to statutes and not munic- 
ipal ordnances: “This preference is given, 
plainly enough, because of the presumed 
importance of such cases to the adminis- 
tration and internal welfare of the States, 
and because of their dignity as equal mem- 
bers of the Union. The reasons for pref- 
erence do not apply to municipal corpora- 
tions, more than to railroad and many 
other corporations.” TP. 392. 


Note No. 11—In procedural matters— 
which, like jurisdiction, rest upon consid- 
erations of expediency—the difference be- 
tween statutes and ordinances has been 
observed, in some instances, even When 
in the legislation the more comprehensive 
term “laws” was used. Such was the case 
in Davenport City v. Dows, supra. Again, 
while municipal ordinances are “laws of 
the several States” within the meaning 
of Section 34 of the Judiciary Act of 1789, 
1 Stat. 73, 92, and Section 721 of the Re- 
vised Statutes, they will not be judicially 
noticed in the Federal courts; for “an 
ordinance is not a public statute, but a 
mere municipal regulation.” 
Denver Tramway Co., 164 Fed. 174, 176. 
Compare Garlich v. Northern Pacific Ry. 


oO 
’ 


ee EL 


en ee a 


Robinson v. | 


Co., 181 Fed. 837, 839; Choctaw, O. & G. j 


R. R. Co. v. Hamilton, 182 Fed. 117, 121. 

Note No. 12—It was on ‘this statement 
of Mr. Justice Gray's that the Court relied 
North American Cold Storage Co. 


| Chicago, 211 U. S. 306, 313, where it an- 


| swered 


a contention 
only municipal legislative action presented 


; no constitutional question sufficient to sus- | 
tain the jurisdiction of the circuit court, 


i by 


624d, | 


tect € railroad com- | 
| mission fixing rates as is accorded under 





4 


saying: 


Vv. } 


that a bill alleging | 


“In this case the ordinance | 


in question is to be regarded as in effect | 


a statute of the 


State, adopted under a | 


power granted it by the State legislature, | 


and hence it is an act of the State within 
the Fourteenth Amendment.” 


Note No. 13—Fourteenth Census of the | 
; United States (1920), vol. 1, table 27. 


Note No. 14—See, e. g., 
Titusville, 173 U. S. 289; 
Park v. Errett, 273 U. S. 710, and Village 
Eureka City, 173 U. S. 32; 
Water Co. v. Skaneateles, 184 U. 8. 
Western Union Telegraph Co. v. 
Hope, 187 U. S. 419; Williams v. Talladega, 
226 U. S.©404; Pierce Oil Corporation v. 
Hope, 248 U. S. 498. In Village of Terrace 


Brennan vy. 


Ss 


354; 


Wabash R. R. ; 
Skaneateles | 


New | 


of University Heights v. Cleveland Jewish | 


Orphans Home, No. 594, 


decided No- ; 


vember 28, 1927, the Court denied petitions | 
for certiorari in cases where Circuit Courts | 
of Appeals had held the zoning ordinances | 


of small suburban districts to be uncon- 


stitutional as applied to the respondents. | 


If ordinances are statutes of a State, these 
cases could have been brought here 
writ of error under Section 240(b). In 
Gorieb v. Fox, 274 U. S. 603, a judgment 


by | 


of a State court sustaining a zoning ordi- | 


nance was reviewed by certiorari. 
pare Township of Maplewood v. Margolis, 
Nos. 644-645, certiorari denied, January 16, 
1928; 
509. 

Note No. 
dependence with respect both to zoni 
ordinances and to bus regulations. 
Euclid vy. Ambler Realty Co., 272 U. 8. ; 


Com- | 
Nectow v. City of Cambridge, No. ; 


15—The Court has noted this ; 
ng | 


See | 


395; Hammond vy. Schappi Bus Line, 275 | 


UL. S. 164, 170. 


| 
Note No. 16—See Hearings before a Sub- | 
committee of the Committee on the Judici- | 


Ist Sess., on S. 2060, p. 35; 
fore the Committee on the Judiciary of the 


| ary of the United States Senate, 68th Cong., | 
Hearing be- | 


House of Representatives, 68th Cong., 2d 


Sess., on H. R. 8206, p. 13. 


Note No. 1li—In only three cases 
which opinions were written, uside from 


those involving municipal] ordinances and ; 


commission orders, does jurisdiction appear 
to have been exercised under the clause in 
the Act of 1916 allowing a writ of error 
in cases where the validity of an authority 
exercised under 
lenged and sustained: 
son, 2638 U. S. 838; 


Love v. Griffith, 


a State has been chal- | 
Schwab v. Richard- | 
266 | 


U. S. 82; Appleby v. Delany, 271 U. S. 403. | 


Possibly, under the view announced 
the Court, even such State action as was 
involved in these cases amounts to 
statute of a State.” 


tion seems to have been based on the 


by | 


“a | 
in five cases jurisdic- ; 


clause allowing a writ of error where the } 
validity of an authority exercised under | 
the United States has been denied: Ameri- | 
can Express Co. v. Caldwell, 244 U. 8. 617; | 


Northern Pacific Ry. Co. v. North Dakota, 
250 U. S. 135; 
Co, v. South Dakota, 250 U. S. 163; Davis 
v. Newton Coal Co., 267 U. S. 292; Lan- 
caster v. McCarty, 267 U. S. 427. The 
lirst and the last of this group concerned 
orders of the interstate Commerce Com- 
mission which, presumably, must be,held 
to be statutes of the United States if the 
orders of State commissions are statutes 
of a State. Perhaps the other three as 
well were statutes of the United States 
under the view now taken by the Court. 


Note No, 18—Thus, in Southwestern Bell 
Telephone Co. v. Public Service Commis- 
sion, 262 U. S. 276, the record was 685 pages 
in length. In Bluefield Water Works & 
Improvement Co. v. Service Commission, 
262 U. S. 679, the record extended over 
1398 pages. The record in Northern Pacific 
Ry. Co. v. Department of Public Works, 
268 U. S. 39, contained 1131 pages in addi- 
tion to numerous exhibits. In Hammond 
v. Schappi Bus Line, 275 U. S. 164, and 
Hammond y. Farina Bus Line & Trans- 


Dakota Central Telephone | 


in |} 
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portation Co. 275 U. 8S. 173, the Court 
found itself compelled to remand to the 
District Court in order for that Court to 
make proper findings of fact. 


Index and Digest 
Of Latest Federal Court Decisions 


S YL 


Note No. 19—That the sole question dis- 
cussed was whether the Act of Congress 
of the Confederate States was an act of 
“any State” appears from the briefs on 
file in the office of the Clerk. See Supple- 
mental Brief of Enoch Totten for the 
Plaintiff in Error, pp. 10-11; Brief of Henry 
W. Garnett for the Defendant in Error, p. 
3; Brief of William A. Maury, as amicus 
curiae, pp. 4, 5, 7. The question was thus 
stated by Mr. Maury on p. 5 of his brief: 
“Upon what ground, then, can it be main- 
tained that a statute of, or authority exer- 
cised under, the hostile de facto Govern- 
ment of Virginia was the statute of or au- 
thority of a State, in the sense of the 
law which is this Court’s commission to 
take cognizance of appeals from the State 
tribunals? (5 How., Scott v. Jones).” The 
case cited by Mr. Maury, 5 How. 343, 376, 
held that the statutes of an unorganized 
political body were not statutes “of a 
State” within the meaning of Section 25 
of the Judiciary Act, although that body 
later became a State. In Miners Bank v. 
Iowa, 12 How. 1, a territorial statute was 
held not to be within Section 25, though 
the Territory had since become a State. 
The language in Fordy, Surget, 97 U. S. 
594, 603, 604, and Stevens v. Griffith, 111 
U. S. 48, 50, also makes clear the exact 
point of the decision in Williams v. Bruffy. 


Note No. 20—Much weight was given to 
this purpose in construing earlier acts re- 
ducing our jurisdiction. Compare McLish 
v. Roff, 141 U. S. 661, 666; Robinson v. 
Caldwell, 165 U. S. 359, 362: American 
Sugar Refining Co. v. New Orleans, 181 
U. S. 277, 281, all construing the Circuit 
Courts of Appeals Act, March 3, 1891, ¢c. 
517, 26 Stat. 826; American Security & 
Trust Co. v. District of Columbia, 224 U. S. 
491, 495, construing Section 250 of the 
Judicial Code; Inter-Island Steam Naviga- 
tion Co., Ltd., v. Ward, 242 U. S. 1, con- 
struing Section 246 of the Judicial Code, 
as amended by the Act of January 28, 
1915, c. 22, 38 Stat. 803. 


Note No. 21—Since the effective date of 
the Act of 1925, judgments of State courts 
sustaining the validity of municipal ordi- 
nances have been reviewed on writ of error 
in a number of cases. Beery v. Houghton, 
273 U. S. 671 (Per Curiam); Ohio ex rel. 
Clarke v. Deckebach, 274 U. S. 392; Angelo 
v. Winston-Salem, 274 U. S. (Per 
Curiam); Bloecher & Schaaf v. Baltimore, 
No. 35, decided October 24, 1927 (Per 
Curiam); Kresge Co. v. Dayton, No. 109, 
decided December 5, 1927 (Per Curiam). 
Compare Natchez v. McNeely, No. 94, de- 
cided December 5, 1927 (Per Curiam). But 
in none of them did counsel question the 
jurisdiction of this Court, or call to our 
attention the significance of the amend- 
ment of Section 237 made by the Act of 
of jurisdiction under such circumstances 
1925. It is well settled that the exercise 
is not to be deemed a precedent when the 
question is finally brought before us for 
determination. United States v. More, 3 
Cranch, 159, 172; Snow v. United States, 
118 U. S. 346, 354; Cross v. Burke, 146 
U. S. 82, 86: Louisville Trust Co. v. Knott, 
191 U. S. 225, 236; Arant v. Lane, 245 U. S. 
166, 169. 
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(CONSTITUTIONAL LAW: Police Power: Zoning Ordinances: Validity.— 

A The governmental power to interfere by zoning regulations with the gen- 
eral rights of the land owner by restricting the character of his use is not un- 
limited, and other questions aside, such restriction cannot be imposed if it does 
not bear a substantial relation to public health, safety, morals, or general wel- 
fare.—Nectow v. City of Cambridge et al. (Supreme Court of the United 
States).—Yearly Index Page 698, Col. 5 (Volume III). 


ee ee 


ONSTITUTIONAL LAW: Contract Clause of Constitution: Impairment of 
Obligation of Prior Contract—Where suit was brought to restrain en- 
forcement of ordinance of municipality fixing rates for water power supplied 
from canal owned and maintained by the city on the ground that it impairs 
the obligation of an alleged prior contract whereby city undertook to supply 
water power for plaintiff’s mill in perpetuity at a lower rate than that fixed 
in the ordinance, held: Proofs fall short of showing any prior engagement that 
that rate should continue indefinitely, or any engagement respecting the rate, 
other than it was to be the established rate for users in general.—John P. King 
Mfg. Co. v. City Council of Augusta et al. (Supreme Court of the United 
States).—Yearly Index Page 702, Col. 1 (Volume III). 


‘XOURTS: Supreme Court of the United States: Jurisdiction: Review of De- 
4 cisions of State Courts: Writ of Error: Statute of State: Section 237(a) 
of Judicial Code.—An ordinance of a municipality fixing rates for water power 
to which the State gives the force of law is a statute of a State within the 
meaning of the jurisdictional provision as defined by Section 237(a) of the 
Judicial Code, as set forth in the amendatory act of February 13, 1925; and 
the Supreme Court has jurisdiction to review on writ of error the judgment 
or decree of the State court of last resort, holding the ordinance valid, under 
the provision of the Judicial Code giving jurisdiction on writ of error “where 
is drawn in question the validty of a statute of any State on the ground of its 
being repugnant to the Constitution, treaties or laws of the United States, and 
the decision is in favor of its validity.’—John P. King Mfg. Co. v. City Coun- 
cil of Augusta et al. (Supreme Court of the United States)—Yearly Index 


Page 702, Col. 1 (Volume III). 
(CONSTITUTIONAL LAW: Admiralty and Maritime Jurisdiction: Maritime 
Employment: Local Regulation—-Where the employment for work on 
navigable waters, although maritime in character, pertains to local matters, 
having an incidental relation to navigation and commerce, the rights, obliga- 
tions and liabilities of the parties, as between themselves, may be regulated 
by local rules which do not work material prejudice to the characteristic fea- 
tures of the general maritime law or interfere with its uniformity.—Sultan 
Railway & Timber Co. v. Department of Labor and Industries of the State of 
Washington et al.; Eclipse Mill Co. v. Same. (Supreme Court of the United 
States).—Yearly Index Page 698, Col. 6 (Volume III). 
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Patents 

ATENTS: Patentability: Product consisting of Starch Glue Having Prop- 
erties of Animal glue.—Where product was produced by two steps: First, 
converting or regenerating suitable raw starch to form a glue base having 
low absorptivity; second, treating this glue base by addition of three parts or 
less, of water to one part of glue base, and adding a small percentage of caustic 
potash; and the product claims were directed to a product including all starch 
glues made with three parts of water and some alkali, held: The product 
claims were too broad to define the invention.—Holland Furniture Company v. 
Perkins Glue Company. (Supreme Court of the United States, 1928).—Yearly 

Index Page 698, Col. 1 (Volume III). 


and the 3 Goliaths 


{ A MODERN PARABLE f 


Once Upon a Time Three Giants Ruled 
the Popular Priced Cigarette Field. 


But Along Came OLp Gop. A Better 
Cigarette. A Smoother Cigarette. “Not a 
Cough in a Carload.” 


And Your Preference for this New- 
day, Better Cigarette certainly Started 
Something. 


Bigness can’t down 


MORAL: Better Quality * © 


We make OLD GOLDS better 
... using the heart-leaves of 
the tobacco plant. That’s 
why you can pick them 


\ 
... blindfolded . ZZ 2 Ae 
es 


© P. Lorillard Co., Est. 1766 
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Community Property Not Liable for Cost 


Of Funeral Under State Law of Texas 


_ Expense Chargeable 
To Estate of Deceased 


Claim of Executrix for Dedue- 
tion of Whole Amount Allowed 
By Board of Tax Appeals. 


Mrs. Nrets’ ESPERSON, EXECUTRIX, 
ESTATE OF NIELS ESPERSON, DECEASED, 
y. COMMISSIONER OF INTERNAL REVE- 
NUE. Docket No. 7071. Boarp or Tax 
APPEALS. 

The petitioner alleged error by the 
Commissioner of Internal Revenue in 
refusing to allow a deduction from the 
gross estate of the decedent for the en- 
tire expense of decedent’s funeral, and, 
further, that the Commisioner had erred 
in refusing a deduction from the 
gross estate of the decedent for a sum 
loaned by the petitioner to the deceased 
before his death. In each instance, the 
petitioner prevailed, the Board apply- 
the community property 
State of Texas as governing. 

B. F. Louis appeared for the peti- 
tioner; Bruce A. 
missioner. 

The following is the full text of the 
opinion as delivered by William D. 
Love: 

In this proceeding the petitioner, as 
executrix of the last will of Niels Esper- 


laws of the! 
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Low for the Com- | 


files a schedule of the estate of the 
decedent, lists such property, (a) items 
that belonged to the separate estate of 
deceased, and (b) one-half interest in 
items that belonged to the community 
estate. Slavin v. Greever, 209 S. W. 485. 

Debts that constitute a liability against 
the estate, either separate or community, 
when properly proven and allowed are 
listed. The cost of administration ex- 
penses of last illness and funeral 
expenses are, by statute, made preferred 
claims. Article 3531, Texas Statutes. 

Such expenditures are charageable 
against the estate being administered. 
However a distinction has been drawn 
by the courts of Louisiana between ex- 
penses of last illness and funeral ex- 
penses. 

In the Succession of Pizzati, 75 So. 
498, the court says: 

“Funeral bill, $503.75. 
was incurred after the community ac- 
quests and gains had been dissolved by 
the death of the husband, and should, 
therefore, be charged, not to the com- 
munity but the husband’s one-half of the 
community.” 

In the Succession of Casey, 50 So. 556, 
the court held that expenses of last ill- 
ness constituted a debt against the com- 


} munity. 


| 


son, deceased, claims the right to deduct | 


from the gross estate of the decedent 
the full amount of his funeral expenses; 
while the respondent urges that such 
expense is a community debt and only 
one-half of same is deductible from the 


gross estate of Niels Esperson, deceased. | 


The amount of these funeral expenses 
is not in dispute. We believe the re- 
spondent is in error on this point and 
so hold. The question will be discussed 
later in this opinion. 

The Commissioner allowed as a de- 
duction only one-half of a debt due by 
the deceased to his wife, on the ground 
that such debt was a community debt 
and only one-half chargeable against 
the estate of the decedent. 
missioner was in error on this point. 
The question will be later discussed. 

With reference to assignment of er- 
ror designated (C), the respondent con- 
cedes error, and as _ stipulated, the 
proper amount of additional tax paid is 
$36,070.66. 


Application of State Law 
To Community Property 


Before taking up the new issue in- 
jected into the case by amended an- 
swer by the respondent, wherein he 
challenged the bona fides of a sale in 
1921 of 8,100 shares of stock of the 
Invincible Oil Corporation, we desire to 
discuss the subject involved in the com- 
munity property laws of Texas, which 
of course involves the rights and liabi- 
lities of each spouses’s interest in the 
community property. 

Community property laws are no part 
of the common law. They are purely 
statutory, but in origin were derived 
from the civil law and came into several 
of the States of the Union through 
Spanish or French domination and influ- 
ence in the early history of those States. 


The Con- | 


Two Citations Involving 
Principles in Issue 


We have been able to find only two 
Texas cases that appear to involve the 
point here in issue, viz: Gilroy v. Rich- 
ards et al., 63 S. W. 664; Goldberg v. 
Zeilner, 235 S. W. 870. 

These two last-named cases are cited 
by respondent. In both these cases the 
decedent owned separate proerty as well 


This expense | realized a profit of $50,000, he could and 





| own separate funds. If he is permitted 
| to repay to his wife the money so used 


as an interest in community property, | 
both classes going into the schedule of | 


the estate of the deceased. The contests 
in each case appear to have been out 


| of which property were the funeral ex- 


penses to be taken. 

It is not clear just what the holding 
of the court, was, but it is clear that the 
funeral expenses constituted a liability 
against both classes of property, and in 
the Gilroy case the court said the pri- 
mary liability was against the com- 
munity. Whether the court meant the 
whole community or only that one-half 
being administered, is not clear. 

Viewing the situation in the light of 


| the general principles relative thereto, 


we construe that opinion to mean that 
the one-half of the community then be- 
ing administered was primarily liable 


| and the separate property secondarily 


liable. 


Section 403 of the Revenue Act of 1921 
permits the deduction from the gross es- 
tate of a decedent’s funeral expenses. 
There has been no question raised as 
to the correct amount chargeable to 
funeral expenses in this proceeding. 

The only issue is whether the whole or 


; only one-half of that amount is deduct- 


There are eight States that have com- | 


munity property laws, but each State 
has its own peculiar statutory provisions 
rendering each different from the others 
in some respects. Probably the laws on 
this subject in Texas and in Louisiana 
are more nearly alike than those of any 
other two States. 

It may be pointed out in passing that 
the statutes of Texas provide that the 
common law of England, as declared, by 
the courts, Federal and State, of the Un- 
ion, shall, so far as consistent with the 


Constitution and laws of the State, be the | 


rule of decision. See Vernon’s Civil 
Statutes, vol. 1, p. 3. As applied to 
rights and powers of executors, see Ver- 
non’s Civil Statutes, art. 3312. 

The community property concept is 


comparable to the title held by tenants in | 


common. In fact it has been pointed out 
and held by the courts that immediately 
after the death of one spouse the sur- 
vivor and the estate of the decedent hold 
title as tenants in common. 

The statute prescribes: 

“Art. 4619. All property acquired by 
either the husband or wife during mar- 
riage, except that which is the separate 
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property of either, shall be deemed the | 


common property of the husband and 
wife, and during coverture may be dis- 
posed of by the husband only. 

“All the effects which the husband and 
wife possess at the time the marriage 
may be dissolved, shall be regarded as 
the common effects or gains, unless the 
contrary be satisfactorily proven.” See 
Merrill v. Moore, 104 S. W. 514, 


Husband Retains Title 


Subsequent to Marriage 

Article 4613 prescribes: “All property 
of the husband, both real and personal 
owned or claimed by him before mar- 
riage, and that acquired afterwards by 
gift, devise or descent, as also the in- 
crease of all lands thus acquired, and 
the rents and revenues derived there- 
from, shalk be his separate property. 

“The separate property of the husband 
shall not be subject to the debts con- 
tracted by the wife, either before or after 
marriage, except for necessaries fur- 
nished herself and children after her 
marriage with him, nor for torts of the 
wife. During marriage the husband 
shall have the sole management, control 
and disposition of his separate property 
both real and personal.” 

Article 4614, providing for separate 
property of the wife, is similar in all 
material respects to Article 4613, except 
that in a conveyance of real estate her 
husband must join. It may be here 
pointed out that the provision in Article 
4614 reading “and the rents and rev- 
enues derived therefrom, the interest on 
bonds and notes belonging to her, and 
dividends on stock,” was declared uncon- 
stitutional by the Supreme Court of 
Texas in the case of Arnold v. Leonard, 
273 S. W. 799. 

Wher either of the spouses dies, the 
warital status terminates and hence the 
community status of the property ter- 
minates at once. The property compris- 
ing the community estate (if it may be 
termed an estate) prior to such death, 
thereafter until partitioned, is held as 
by tenants in common and belongs one- 
half to the survivor and one-half to the 
estate of the decedent, all subject to com- 

munity debts. | Waterman Lumber & 
Supply Co., v. Robins, 159 S. W. 360. 
The executor of the deceased, when he 
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ible. In view of the law applicable 

thereto, it is our opinion and we so hold, 

that the whole amount is deductible. 
Very much that has heretofore been 


said in this opinion in_ principle, 
applies to the claim for deduction 
of the whole amount of the debt 
due by the decedent to his wife, 
The amount of that debt is not con- 


tested. The petitioner claims the right to 
deduct the whole amount and the re- 
spondent urges that only one-half of 
same is deductible. 

Under the decisions of the Supreme 
Court of Texas there can be no ques- 
tion of the validity of an obligation on 
the part of a husband to repay money 


borrowed from his wife, the same being | 


her separate property, or of the binding 
effect of a gift by the husband to the 
wife, either of community property or 
his separate property, so long as such 
gift does not infringe upon the rights 
of then existing creditors, and such gift, 
if so designed, becomes her separate 
property. 

An excerpt from Sparks v. Taylor, 90 
S. W. 489, an opinion by the Supreme 
Court, says: 

“The cases cited (referring to a num- 
ber of Texas cases) as well as others 
which might be referred to, establish as 
the law in this State these propositions: 

“1, The husband may enter into con- 
tracts with his wife concerning their 
property rights. 
trom her and he may sell land to her. 
He may borrow money from her and he 
may pay the debt just as he would to 
any other creditor. 

“He may become her trustee or agent 
for the investment of funds which be- 
long to her, the same as he may assume 
those relations to any other person. In 
fact, his power to contract with her 
seems to be limited only by her inca- 
pacity to convey land to him because 
of the fact that he cannot join her in 
the conveyance. 


Oil Stock Was Held 


As Community Property 


“The facts in this case are that Niels 
Esperson held as community property all 
the stock of the Invincible Oil Company, 
that is 999 shares out of 1,000. He gave 
to his wife to have and to hold as her 
property 499 shares. 

In 1919, all that stock was sold to the 
Invincible Oil Corporation for $5,000,000. 
The wife was paid her part of the cash 
payment, and for the deferred payments 
she received notes payable to her for 
her part of such balance. 

Out of the money she so received, she, 
from time to time, at her husband’s re- 
quest, loaned him money, and the 
amounts of such loans were credited to 
her account on his books. At the date 
of his death, October 21, 1922, she had 
so loaned him a total of $1,353,967.07. 
The amount of that loan is not contested. 

The Commissioner determined that the 
debt due Mrs. Esperson by Niels Esper- 
son’s estate was a community debt, and 
allowed a deduction from the gross es- 
tate only one-half of the debt. Mrs. 
Esperson (now Mrs. Stewart) testified 
at the hearing that when Niels Esperson 
asked for the money, he always asked 
for a loan; that he promised to repay 
it and his books disclose that he credited 
her account with the amount of the loan. 

The respondent argues that had he 
borrowed the money from a stranger, 


He may purchase land | 





his obligation to such stranger would | 


have been a community obligation, and 
that the loan from the wife is of the 
same nature, 

Besides the testimony of Mrs. Esper- 
son (Stewart) that 
and agreed that it would be repaid out 
of his money, as between himself and 
his wife, for money borrowed from her 


it was understood | 


Loan Made by Wife 
Repayable in Full 


Decision Holds That Obligation 
Is Not Partly Borne by Widow 
On Death of Husband. 


out of her separate funds, a personal 
obligation on his part is created, and 
if he had owned any separate property, 
that property would have been primarily 
subject to the debt. 

The situation is éxactly the same as 
though Niels Esperson had possessed, as 
his own separate property, $1,353,967.07 
on deposit at his bank, and had used it 
to purchase General Motors Stock or any 
other security. If, as a result of the 
purchase and sale of such security, he 


would have returned to his bank and 
to the credit of his separate property 
account the $1,353,967.07, and the profit 
would have become community assets. 


Right of Husband 
To Use Wife’s Money 


By reason of the fact that (generally 
speaking) the husband has the manage- 
ment and control of the wife’s separate 
property, as well as community prop- 
erty, he could, either with or without 
the knowledge and consent of his wife, 
have used her money—that is, money on 
deposit as her separate estate—for the 
purchase of securities, ~-1 on sale of 
same the proceeds should be iiandled in 
the same way though he had used his 
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by him, out of community funds, he 
is repaying to her only 50 cents on the 
dollar of money of hers, used by him. 

In view of the evidence and the law 
applicable to the facts, we hold that the 
entire amount of that indebtedness is 
deductible from gross estate. 

With reference to the remaining is- 
sue which involves the ownership of the 
8,100 shares of Invincible Oil Corpora- 
tion stock, the burden of proof on this 
issue is on the respondent, and he 
sought to make out at least his prima 
facie case by proving that Brown, one 
of the alleged purchasers, was Esper- 
son’s brother-in-law, and Peters, the 
other alleged purchaser, was Esperson’s 
private secretary; that neither of them 
was financially able to make such a 
purchase; that the certificates of stock 
were endorsed by Brown and Peters 
soon after their receipt, and thereaf- 
ter held and used by Esperson, and 
that Mrs. Esperson, after the death 
of Niels Esperson, took back that stock | 
and canceled the charges against Brown 
and Peters. 

Esperson, being deceased, his testi- 
mony in regard to his intentions and 
purposes is wanting. The nature of the | 
transactions is, to say th eleast of it, 
unusual and unnatural. 

We can arrive at a conclusion of fact 
only by considering all the circum- 
stances on the question, and such evi- 
dence as so submitted leads us to the 
conclusion that Niels Esperson repur- 
chased for himself the 8,100 shares of 
stock, and that in fact, such stock be- 
longed to him as community property, 
at date of his death. ‘ 

Esperson died October 21, 1922, and 
the market value of that stock on that 
date, as shown in our findings of facts, 
was $16.75 per share, a total of $135,- 
675, and this amount should be substi- 
tuted in the assets of the estate in lieu 
of the accounts receivable, valued there- 
in at $91.842. 

Counsel for petitioner urges, regard- 
less of the question as to whether it be 
held that Brown and Peters made a 
bona fide purchase of that stock, in view 
of the fact that it has been established 
unquestionably that Esperson sold the 
stock on the New York Stock Exchange 
in October, 1921, and in view of the fact 
that the Revenue Act of 1921 did not be- | 
come effective until November 23, 1921, | 
that section 214(a) (5) of that Act does 
not apply in this case, and that even if 
Esperson had repurchased stock of like | 
kind himself, he would still: be = 








his rights. 

This is not an income-tax case deal- 
ing with deductions (losses) from gross 
estate, but an estate-tax case, and the 
vital question here is whether or not 
Esperson owned that stock at the date 
of his death. 

Reviewed by the Board. 

Judgment will be entered on 15 days’ 
notice, under Rule 50. 

May 10, 1928. 





Decisions | 

—of the— | 
Board of Tax 

Appeals | 

| 


Published May 15, 1928. 





*Clara A. McKee, Administratriz, Estate 
of Charles H. McKee, v. Commissioner 
of Internal Revenue. Docket No. 12581. 


The petitioner made income-tax 


returns for the estate of which she 
was administratrix upon the basis 
of the calendar year. The Federal 
estate tax and certain inheritance 
taxes payable by the estate were 
not paid until after the close of the 
first calendar year for which a re- 
turn was made. Held, that the lia- 
bility of the estate to income tax 
may not be determined upon the 
basis of a fiscal year merely for the 
purpose of enabling the estate to get 
the greatest benefit from the de- 
duction of such taxes. 

*The Fostoria Milling & Grain Co., v. 
Commissioner of Internal Revenue. 
Docket No. 17191. 


Transferee. Liability. Section 
280, Revenue Act of 1926. A tax- 
payer sustained losses in 1921 and 
1922 rendering it insolvent. In 1923 
it conveyed all of its assets to peti- 
tioner, a new corporation organized 
by certain of its stockholders, to- 
gether with other parties not previ- 
ously identified with it, the consid- 
eration of the sale being the assump- 
tion by petitioner of certain speci- 
fied debts of the taxpayer and being 
all of its then known liabilities. In 
1924 respondent determined a de- 
ficiency for the year 1920, later as- 
sessed same against the taxpayer, 
and in 1926 proposed assessment of 
same against petitioner under sec- 
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State Taxation Laws 


Digest of Revenue Act Relating to Inheritances 
In Force in Arkansas in 1927 


(No Income Tax in This State) 


As a part of the decennial census of wealth, public debt, and taxation, 
the Bureau of the Census compiles a Digest of State Laws Relating to 
Taxation and Revenue, of which the latest report is for the year 1922. 
This investigation will not be made again in its entirety until 1932, but 
the Director of the Bureau, W. M. Steuart, announces that there have 
been so many requests for a revision of these tax laws that the Bureau 
has undertaken the preparation of digests of the laws relating to tn- 
heritance and income taxes in force in the various States in 1927. These 
digests are being published as rapidly as they are released by the Bureau 
of the Census. The first appeared in the issue of March 10. 


LASSIFICATION of beneficiaries 
4 for taxing purposes: A. Father, 
mother, husband, wife, child, wife or 
widow of a son or husband of a 
daughter, adopted or mutually ac- 
knowledged child, or any lineal de- 
scendant of decedent. B. Brothers 
and sisters, including those of the 
half-blood. C, All others. 


Purposes for which, 
and amounts to individual benefi- 
ciaries, allowed: Public, charitable, 
or educational purposes. Widow, or 
minor child, $3,000; others in Class 
A, $1,000. Class B, $1,000. Class C, 
$500. Widow’s dower or husband’s 
curtesy exempt up to $5,000. 
* * * 

TAX RATES: Primary: On $5,000 

or less: Class A, 1 per cent; Class 


Exemptions: 


B, 2 
Secondary: " 
times primary rates; $10,000 to $25,- 
000, three times; $25,000 to $50,000, 
four times; $50,000 to $75,000, five 
times; $75,000 to $100,000, six times; 
$100,000 to $200,000, seven times; 
$200,000 to $500,000, eight times; 
1 $500,000 to $1,000,000, nine times; 
$1,000,000 or more, ten times primary 
rates. 


Collection and distribution of tax, 
discounts allowed, and interest charge- 
able: By State treasurer for general 
expenses of State. If not paid in six 
months, interest at 6 per cent charged; 
if not paid in one year, a penalty of 
10 per cent is added to interest. Pen- 
alty is not added, if in judgment of 
probate court, claims and necessary 
litigation caused the delay. 


per cent; Class C, 4 per cent. 
On $5,000 to $10,000, two 


* * * 
A TAX is imposed upon the trans- 
fer of any tangible property 


within the State and of intangible 
property or any interest therein cr 
income therefrom, in trust or other- 
wise, to persons or corporations in the 
following cases, subject to certain 
limitations prescribed by the act: 


(1) When the transfer is by will or 
by the intestate laws of the State of 
any intangible property or of tangible 
property within the State from any 
seized or possessed 
thereof while a resident of the State. 


(2) The following property be- 
longing to nonresidents or the State 
which passes by will or inheritance 
under the laws of any other State 
or country is subject to the tax: The 
transfer of all real estate and tangible 
property, including money on deposit 
in the State; the transfer of all in- 
tangible personal property, including 
bonds, securities, shares of stock and 
choses in action kept in the State for 
investment, safekeeping, or otherwise; 
the transfer of shares of stock of all 
corporations organized and existing 
under the laws of the State, certifi- 
cates of which shares of stock shall 
be within or without the State; the 
transfer of shares of capital stock of 
all corporations organized and exist- 
ing under the laws of any other State 
or country, regularly admitted to 
transact business in this State, to the 
extent of the value of such shares 
of stock represented by property ac- 
tually in this State. 

(3) Every transfer by deed, grant, 
bargain, sale or gift made within 
three years prior to the death of the 
grantor, vendor or donor of the value 
of $500, or in excess thereof, at the 
time of such transfer in the nature 
of final disposition or distribution of 
the estate, and without adequate val- 
uable consideration, is construed to 
have been made in contemplation of 
death within the meaning of the act. 
_ (4) When the proceeds of any life 
Insurance policies or contract upon 
the death of the insured, who was a 
resident of the State at the time of 


his death, by the terms thereof, by 
operation of law, or by will of the in- 
sured, inure to the benefit of any per- 
son or persons other than the direct 
descendants or ascendants, or the 
widow of the insured, in the nature 
of a gift, bequest or devise, not based 
upon the valuable consideration pass- 
ing from said beneficiaries to the in- 
sured. 


(5) Whenever any property is held 
in the joint names of two or more 
persons, or as tenants by the entirety, 
or as deposits in banks or other in- 
stitutions in joint names of two or 
more persons, and payable to either 
or to the survivor upon the death of 
one of such persons, the right of the 
survivor to the immediate ownership 
and possession and enjoyment of such 
property, is deemed a transfer taxable 
under the provisions of the act, in the 
same manner as though the half or 
other interest of the deceased went 
by inheritance to the survivor or had 
been bequeathed to such survivor by 
will, provided, that in the case of 
estates by the entirety passing to 
husband or wife, the provisions with 
respect to exemptions, as in the case 
of dower and curtesy, shall apply. 

(6) When any such person or cor- 
poration becomes beneficially entitled, 
In possession or expectancy, to any 
property or the income thereof of any 
such transfet. 

(7) Whenever any person or corpo- 
ration shall exercise a power of ap- 
pointment derived from any disposi- 
tion of property, such appointment, 
when made, is deemed a transfer tax- 
able under the provisions of the act. 

(8) The tax imposed is upon the 
clear market value of such property, 
and is and remains a lien upon the 
property transferred until paid. 

* * cS 


(THE following property is exempt 

from the tax: All property trans- 
ferred in good faith to societies, cor- 
porations, and institutions exempted 
by law from taxes, or to any public 
corporation, or to any society, corpo- 
ration, institution or association of 
persons engaged in or devoted to 
charitable, benevolent, educational, 
public or otherwise like work, or to 
any person, society, corporation, in- 
stitution or association of persons in 
trust for such purposes. 


~ 


The tax is due and payable at the 
death of the decedent and if paid 
within six monihs no interest is 
charged; if not paid until after six 
months, interest at the rate of 6 per 
cent per annum is charged; and if not 
paid within 12 months, a penalty of 
10 per cent per annum in addition to 
the interest is charged, but such pen- 
alty is not charged in cases where, in 
the judgment of the court, because 
of claims made upon the estate, neces- 
sary litigation or other unavoidable 
cause of delay, the estate cannot be 
settled at the end of 12 months; and 
in such cases only 6 per cent per an- 
num is charged from the expiration 
of the 12 months until the cause of 
delay is removed, after which 10 per 
cent per annum is charged until the 
tax is paid, 

* * * 


WHEN any estate on which the tax 

is due is large enough éo pay the 
tax in full and leave a sum equal to 
or greater than the exemptions al- 
lowed, the tax is paid on the value 
of the entire estate without deduction 
of the exemptions provided for, or 
any other deduction or abatement 
whatever. 


The department of insurance and 
revenues performs the duties of en- 
forcing the law and the collection of 
the tax, the proceeds of which are 
paid into the State treasury to the 
credit of the general fund. 





tion 280 of the Revenue Act of 1926, 
On the facts, held, that petitioner 
is not liable at law or in equity as 
transfee of the assets in question, 


such transfer having been made in 
good faith without intent to hinder 
or defraud creditors of the trans- 
feror and for a good and sufficient 
consideration, the debts assumed and 
paid by petitioner being in excess of 
the value of the property received. 
*The Seaboard National Bank of New 
York, N. Y., Executrix of the Estate 
of C. Fisher Hepburn, Deceased, v. 
Cemmissioner ~of Internal Revenue. 
Docket No. 9690. 
1. The petitioner commingled funds 
of the estate derived from the sale 
of prior-taxed property with funds 
derived from other sources, and made 
expenditures therefrom deductible 
under paragraph 1 of section 403 (a) 
of the Revenue Act of 1921. The 
iunds from other than prior-taxed 
property were not sufficient to meet 
all such expenditures as made, but 
the present estate at decedent’s 
death, and at all times thereafter, 
was of sufficient value to cover all 
charges against it, deductible under 
paragraph (1) and-or (3) of said 
section. Held, that the deduction 
allowable under paragraph 2 of said 
section for prior taxed property 
should not be reduced to any extent 
on account of deductions allowed and 
allowable under paragraph (1). 

2. The amounts of additional de- 
ductions determined and allowed un- 
der section 403 (a) (1) of the Rev- 
enue Act of 1921. 

Remington Rand, Inc. v. Commissioner 
of Internal Revenue. Docket No. 24726. 
1. The sale by a corporation of 
all of the capital stock of an af- 
filiated corporation results in neither 
a taxable gain nor a deductible 


loss. 2 
_ 2. The Baker-Vawter Co. making 
its return for the calendar year 


1920, and being affiliated with the 
Commercial Stationery & Loose Leaf 
Co. from January 1 to February 28, 
1920, included in its invested capital 
the surplus of the subsidiary com- 
pany for the entire year. Since the 


Baker-Vawter Co. sold the entire 
capital stock of the subsidiary on 
February 28, 1920, the Commis- 
sioner reduced invested capital by a 
prorated portion of the surplus of 
the subsidiary from March 1 to De- 
cember 31. The action of the Com- 
missioner in making such reduction 
is sustained. (Originally promul- 
gated April 23, 1928). 

Automatic Exposition Company v. Com- 
missioner of Internal Revenue. Docket 
No. 12705. 

The respondent’s computation of 
the allowance for the exhaustion of 
a certain leasehold, which the peti- 
tioner is entitled to deduct in com- 
puting its net income for the year 
1923, approved. 

J. S. F. Crayton v. Commissioner of In- 
ternal Revenue. Docket No. 11806. 

1. Under a deed executed in 1907, 
the petitioner was granted a one- 
half undivided remainder interest in 
certain real estate in Anderson, S. 
C., upon the condition that he sur- 
vive the life tenant. If he alone 
should survive the life tenant then 
he was to take all of the remainder. 
In 1920 the petiitoner and the con- 
remainderman bought out the life 
tenant. Held, that the interest in 
the real estate acquired by the pe- 
titioner under the deed was prop- 
erty within the meaning of the tax- 
ing statute and capable of definite 
valuation on the basic date. 

2. Fair market value of petition- 
er’s interest at March 1, 1913, de- 
termined. 

3. Petitioner’s gain upon the sale 
of property in 1920 determined. 

4. The assessment by the respond- 
ent of the statutory penalty for de- 
linquency in filing a return ap- 
proved. 

Decisions marked (*) have been 
designated by the Board of Tax 
Appeals as involving new principles 
ond will be printed in full text in 
this or subsequent issues. Sub- 
seribers who are interested in any 
decision not so designated should 
write to the Inquiry Division, The 
United States Daily. 











funds, 
laws of Texas, and the 


com MUNITY PROPERTY: 


NVESTED .CAPITAL: 


| Internal Revenue, 


FRANK T. TINDLE, JACKSON AND TINDLE, 
ANNETTE T. JACKSON, GEORGE A. 
JACKSON AND WILLIS K. JACKSON, V. 
COMMISSIONER OF INTERNAL REVENUE. 

i Docket Nos. 8999, 9000, 9001, 9002 

| AND 9003. BoaRp OF TAX APPEALS. 


| The vetitioners herein contended, 
among other things, that the Commis- 
| sioner had erroneously excluded from 
| invested capital certain sums which 
represented the cost of inactive timber 
lands. Petitioners proved that a part of 
the sum actually represented accounts 
receivable, and on these facts the Board 
ruled that the amount of the accounts 
receivable should have ‘been restored 
to the invested capital of the partner- 
ship of which the petitioners were mem- 
bers, ordering a recomputation accord- 
ingly. 

H. A. Mihills, for the taxpayers; A. 
George Bouchard, for the Commissioner. 

The following is the full text of the 
opinion of William R. Green: 

In the petition it is alleged that the 
respondent has failed to include in in- 
vested capital for 1917, the value of in- 
active timber lands in the amount of 
$224,430.04. The evidence presented 
proved that there was included in the 
amount so claimed an item of $150,000 
| which did not represent an investment in 
| timber land but was, in fact, money ad- 
vanced to the Superior Lumber & Cedar 
Company and which should have been 
classed as an account receivable in 1917. 


| Amount Allowed 
| Exceeds Book Value 


| The respondent determined the residual 
cost of land and timber as of December 
31, 1916, to be $213,251 instead of $804,- 
500.78, the amount shown by the books. 
There is nothing in the record to show 
that he did not include in this figure 
some amount as representing the value 
of these timber lands. The amount al- 
lowed exceeds the book value, after de- 
ducting therefrom the advance of $150,- 
000 to the Superior Lumber and Cedar 
Company and the admitted appreciation 
of $460,488.13, by $194,012.65, which may 
be regarded as the residual cost of land 
and timber. 

It is apparent that the amounts en- 
tered as cost of Tarentcrus Township 
timber and Peterson timber, contain 
many items such as interests, taxes, 
salaries, and other expenditures, some 
of which are obviously business expenses. 

The petitioner alleges that the depleted 
cost determined by the respondent was 
based upon the cost at March 1, 1913, of 
the Pellston Block only. The record does 
not prove that such is the case. It is 
apparent that the respondent based his 
computation on a cost of land and timber 
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at March 1, 19138, of $305,235.33, but it | 


has not been shown that this represented 
the cost of the Pellston Block only or 
that the respondent knew that such was 
the case. Nor is there. submitted any 
proof by which we can determine the 
actual residual cost of the Pellston Block 
at December 31,1916. 

In view of these conditions we can not 
hold that the respondent has excluded 
from his determination of depleted cost 
the cost of timber lands. However, it 
does not appear that the accounts re- 
ceivable in the amount of $150,000, have 
been excluded in the computation of in- 
vested capital. In redetermining the 
deficiency of the partnership for 1917 
under Rule 50, the invested capital as 
determined by the respondent should be 
increased by the amount of $150,000 


deficiency letter. 7 
Invested capital of a partnership for 
1917 should not be reduced by the use 
of a tentative tax in the computation of 
earnings available for withdrawal by the 
partners. The same principle passed 
upon in the case of L. S. Ayers & Co., 
1 B. T. A. 1135, applies with equal force 
to this case since withdrawals made by 
partners in 1917 are similar to dividends 
naid by corporations. 
pad Duculaien the value of the tim- 
ber property at March 1, 1913, there 
has been presented as a basis for com- 
parison, numerous sales of timber prop- 
erties in’‘Michigan having similar species 
of timber in approximately the same pro- 
portion. The principal group of these is 
known as the Ward sales. The partner- 
ship stated in its Form T submitted to 
the respondent, that the best of the Ward 
lands were on a par with its own, The 
testimony of Haire also confirmed this 
statement. Computed as set out in the 
findings of fact, the maximum price per 
thousand feet paid for the Ward tracts 
A to K, inclusive, was $7.50. This would 
indicate a value per thousand feet, based 
on a 100 per cent estimate, in excess 
of the $8 allowed by the respondent. 
The evidence discloses a few purchases 
of very small timber stands at $10 per 
thousand feet. It is noted, however, 
that the three purchasers were of timber 
only and were not similar to the peti- 
tioner’s timber, two being of timber in 
excess of 18 inches and 12 inches at the 


erroneously excluded therefrom in the | 


pe 








OMMUNITY PROPERTY: Deductions: Loans: Texas Statutes——A loan | 
| A made by the wife to the husband, during coverture, out of her separate 
is a personal, and not a community debt, under the community property © 
total amount of such loan is deductible from the gross 
estate of the decedent in determining the net estate—Mrs. Nels Esperson, 


(Board of Tax Appeals).— 


Texas Stat- 


nae at 


Funeral Expenses: 


i 


Accounts Receivable: Money Ad- 


ing authorities and then proved that a part of the sum alleged to have been 4 
excluded from invested capital represented accounts receivable, but failed to i 
prove that the remainder of the sum had been so excluded, held: That sum ? 
representing accounts receivable should be restored to invested capital—Frank © 


(Board of Tax Ap- j 


‘ 

ae 

No unpublished ruling or decision will be cited or relied upon by any © 
officer or employe of the Bureau of Internal Revenue as a precedent in the ¥ 
disposition of other cases—Extract from regulations of Commissioner of 4 


Part of Cost of Inactive Land Ordered i 
Included in Taxpayers’ Invested Capita i 








Petitioners Proved Part of Sum Involved Actually Rep- | 
resented Accounts Receiveable. 


* e. 
stump and the third being a purchas 
of hardwoods only. It has been clear: 
brought out by the testimony of th 
witnesses for both parties that the smal 
ler sized trees are not as valuable pe 
thousand feet as the larger trees du 
to the smaller percentage of high grad 
lumber recoverable and the greater cos 
of manufacture due to waste. 

Much more indicative of value are th: 
purchases, aggregating 3,000,000 feet 
made by the partnership in 1912, 191: 
and 1914, at an average price of les 
than $7 per thousand feet based on th 
original estimate. 

The purchase of logs by the part 
nership in 1812, 1913 and 1914, at ai 
average price of $9.49, would not indi 
cate a value in excess of $8 per thousanc 
feet, since such price must cover stump 
age, cutting cost and possibly transpor 
tation. 


Fair Market Value 
Of Pellston Block. 


The earnings of the partnership as 
shown by operations up to March 1 
1913, would indicate a reasonable ex: 
pectation of about $12 per thousand feet 
lumber measure, operating profit. This 
profit realizable over a period of sever 
or eight years would indicate a vajuy, 
per thousand feet at March 1, 1913, oi 
not over $7 after making due alto 
for interest and carrying charges anc@ 
for the return of the investment in plant} 
and equipment. 

Various witnesses for the petitioners | 
testified to values per thousand feet ot 
timber on the Pellston tract ranging from 
$10.77 to $14, but did not indicate 
whether such values should be applied 
to 80,407,500 feet as shown by the esti- 
mate in 1912, or 116,352,897 feet 
realized from the cutting of the timber. 
If we apply $12 per thousand to the 
estimate of 80,407,500 feet, the valuc 
of the tract would be about $965,000. 
as compared with $930,000 allowed by 
the respondent, which shows a smaller 
variance than there was in the testimony 
of the various witnesse. 

After a careful analysis of all of the 
evidence we are of the opinion that the 
fair market value at March 1, 1913, of 
the petitioner’s block of timber known 
as the Pellston Block was not in excess 
of $930,823.18 for the 116,352,897 feet of 
timber thereon. 

After examining the record of land 
sales from 1908 to 1913, and taking into 
consideration the fact that lands are 
variable in value and that most desirable 
lands are the easiest to sell, and that 
time and carrying charges are impor- 
tant factors, we are of the opinion that” * 
the cut over lands at March 1, 13, t 
had a fair market value of $7.50 an cre, } 
the value claimed by the petitioners. 

We are unable to find in the record 
any evidence showing that the respond-) 
ent erroneously included $1,000 in the | 
partnership income for 1918. 4 

Upon liquidation of the Superior Lum- ~ 
ber and Cedar Company in 1919, the @ 
respondent allowed a loss of 1854.16 ; 
which represented the difference between) ™ 
the cost of capital stock to the partner- » 
ship and the net worth of the assets ac- ~ 


as 


i 


; quired. In so doing the respondent must 


ae 
have accepted the values set forth in © 
the assets of the company, one item of | 
which was “Timber Lands, $232,708.42.” |) 

Having accepted such value in deter- 7 
mining profits or loss on liquidation, it ~ 
was inconsistent to revalue the timber » 
lands for depletion and for profit or loss — 
on the subsequent sale of lands. Since 
the respondent does not contend that his 
determination of loss on liquidation is 
erroneous, the values assigned to the as- 
sets should be the basis for subsequent 
computations of income. Accordingly, 
we hold that the $232,708.42 should be 
treated as the cost to the partnership 
of the Munising timber land divided ito 
$184,561.05 for timber and $48,147.37 for 
lands. 

Regarding the last issue we have found © 
that the partnership in determining its 
net income for 1919 included therein 
profit from the sale of lands in the 
amount of $5,232.25. The respondent re- 
determined this profit to be $6,692.25 
and added the latter amount to the net — 
income already determined by the part- 
nership, thereby duplicating income to 
the extent of $5,232.25. This error 
should be corrected and the profit on such 
lands redetermined on the basis that the 
Pellston cut over lands hati a March 1, 
1913, fair market value of $7.50 an acre 
and that the cost of the Munising lands | 
was $3 an acre. 

The determination of the correct in. | 
come of the partnership for 1917 is ap- 4 
plicable to Docket No. 9000 only. The- 


aaa TS med 


ae. Sis 


+ ee 
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eRe Fae: 


“t 


eaters cee: 


, determination of the correct income of | 


the partnership for 1918 is applicable to! 
Docket Nos. 8999, 9001, 9002 and 9003.! 
The determination of the correct income! 
of the partnership for 1919 is applicable 
to Docket No.-9001 only. 

Judgment will be entered Obi. 
"S26L ‘OL Ae ‘os Muh 
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title 5—Executive Depart- 
ments and Government Of: 


ficers and Employes 

H. R. 13745. Mr. Linthicum, Md., for the 
rrading and classification of clerks in the 
oreign Service of the United States of 
America, and providing compensation 
herefor; Foreign Affairs. 


Title 8—Aliens and Citizenship 

H. R, 13756. Mrs. Langley, Ky., relating 
o the naturalization and immigration of 
ertain aliens; Military Affairs. 


Mle 10—Army 
S. 4461, Mr. Reed, Pa., to provide for 


he policing of military roads leading out 
of the District of Columbia; Military Af- 























airs. 

S. 4462. Mr. Tydings, to establish a na- 
ional military park at the battle field of 
IMonocacy, Md.; Military Affairs. 


Title 11—Bankruptcy 
S. 4453. Mr. Sheppard, to amend subsec- 
ion (b), section 60, Federal Bankruptcy 
Act; Judiciary. 
Title 17—Copyrights 
S. 4467. Mr. Tydings (by request), to 
lamend section 1 of an act entitled “An act | 
o amend and consolidate the acts respect- 
ing copyright,” approved March 4, 1909; 
Patents. 
Title 23—Highways | 
H. R. 13751. Mr. Rathbone, Ill., to pro- 
vide tong survey of a route for the con- 
struction#ef a highway connecting certain 
places associated with the life of Abraham 
Lincoln; Roads. 


Title 24—Hospitals, Asylums 


and Cemeteries 

H. R. 13754. Mr. England, W. Va., relat- 
ing to the construction of a chapel at the 
Federal Industrial Institution for Women 
at Alderson, W. Va.; Judiciary. 

S. 4463. Mr. Capper, to provide for the 
truction of a children’s tuberculosis 
sanatorium; District of Columbia. 


° - ° 
Title 25—Indians 

H. R. 13743. Mr. Hawley, Oreg., confer- 
ring jurisdiction upon the Court of Claims 
to hear and determine claims of certain 
bands or tribes of Indians residing in the | 
State of: Oregon; Indian Affairs. ‘ 

H. R. 13748. Mr. Howard, Okla., to carry 
into effect the twelfth article of the treaty 
between the United States and the Loyal 
Shawnee Indians proclaimed October 14, 
1868; Indian Affairs. 

H. R. 13753. Mr. Howard, Okla., author- 
izing an expenditure of certain funds stand- 
ing to the credit of the Cherokee Nation 
in the Treasury of the United States to 
be paid to one of the attorneys for the 
Cherokee Nation, and for other purposes; 
Indian Affairs. 

S. 4464. Mr. Thomas, authorizing an ex- 
penditure of certain funds standing to the 
credit of the Cherokee Nation in the 
Treasury of the United States to be paid to | 
one of the attorneys for the Cherokee Na- 
tion, and for other purposes; Indian Af- ; 























































fairs. 
Title 28—Judicial Code and | 
Judiciary | 
H. R. 128757. Mr. Thatcher, Ky.. to amend 


sections 116 and 118 of the Judicial Code; 
Judiciary. 


Title 29—Labor . 


S. 4452. Mr. Sheppard, relating to per- | 
sonal injury suits by seamen, longshore- | 
men, ship repairmen and ship employes; 
COMmerce. 

Tighe 42—Public Health 

IH! RK. 13752. Mr. Gibson, Vt., to provide 
for the construction of a children’s tuber- ; 
culosis sanatorium; District of Columbia. 





is a list of public bills and _ resolutions 
House of Congress and classified similarly to the 
of the United States in force December 6, 1926.” 
of the measure, the member. introducing it, the title and 

it was referred are given. 


Secretary of War to grant to the New 
York Central 
cessors or assigns, a perpetual easement 
extending across Constitution Island on the 


York, for railroad purposes; Military Af- 
fairs. 


Title 33—Navigation and Navi- 


; Ohio; 


| Title 34—Navy 


ment in rank of certain officers of the Ma- 


| Title 39—The Postal Service 





Title 31—Money and Finance 
S. 4466. Mr. Copeland, to authorize the 





Bills and Resolutions 
Introduced in Congress 





introduced in the 
“Code of Laws 
The number 


Railroad Company, its suc- 


West Point Military Reservation, New 


gable Waters 

S. 4456. Mr. Fletcher, granting consent 
to the boards of county commissioners of 
the counties of Escambia and Santa Rosa, 
Fla., to construct a free bridge across the 
Santa Rosa Sound in the State of Florida; 
Commerce. 

S. 4457, Mr. Fletcher, authorizing the 
Northwest Florida Corporation to construct 
a bridge across Perdido Bay, at or near 
Innerarity Point in Escambia County, Fla., 
to the mainland of Baldwin County, Ala.; 
Commerce. 

H. R. 13747. Mr. Yon, Fla., authorizing 
the Northwest Florida Corporation to con- 
struct a bridge across Perdido Bay, at or 
near Innerarity Point in Escambia County, 
Fla., to the mainland of Baldwin County, 
Ala.; Interstate and Foreign Commerce. 

H. R. 13749. Mr. White, Me., to authorize 
the Secretary of Commerce to dispose of 
the marine biological station at Key West, 
Fla.; Merchant Marine and Fisheries. 

S. 4465, Mr. Caraway, granting the con- 
sent of Congress to the State Highway 
Commission of Arkansas to construct a 
bridge across White River near Clarendon, 
Ark.; Commerce, | 

8. 4450. Mr. Fess, authorizing the Ripley | 
Bridge Company to construct a_ bridge 
across the Ohio River at or near Ripley, | 
Commerce. 

S. 4451. Mr. Deneen, to amend the act 
granting the consent to Roy Clippinger and 
others to construct a bridge across the 
Wabash River, approved May 1, 1928; 
Commerce. 


S. 4459. Mr. Watson, for the advance- 


rine Corps; Naval Affairs. 


H. R. 13746. Mr. O’Connell, N. Y., to pro- 
vide a shorter work day on Saturday for 


postal employes; Post Office and Post 
Roads. 
H. R. 13755. Mr. Mead, N. Y., to provide 


a shorter workday on Saturday for postal 
employes; Post Office and Post Roads. 


Title 43—Public Lands 


H. R. 13744. Mr. Johnson, Okla., to pro- 
vide for the acquisition by Parker I-See-O 
Post, No. 12, All-American Indian Legion, 








Lawton, Okla., of the east half, northeast 
quarter, northeast quarter, northwest quar- 
ter of section 20, township 2 north, range 
I'l west, Indian meridian, in Comanche 
County, Okla.; Public Lands. 


Title 46—Shipping 

H. R. 13750. Mr. White, Me., to amend 
an act entitled “An act to require appa- 
ratus and operators for radio communica- 
tion on certain ocean steamers,” approved 
June 24, 1910, as amended by the act ap- 
proved July 23, 1912; Merchant Marine and 
Fisheries. 


we . 

itle 49-—Transportation 

H. R. 13742. Mr. Hull, Tenn., amending 
section 1 of the interstate commerce act; 
Interstate and Foreign Commerce. 

H. J. Res. 303. Mr. Nelson, Me., to amend 
Joint resolution directing the Interstate 
Commerce Commission to take action rel- 


| ative to adjustment in the rate structure 


of common carriers subject to the inter- 
state commerce act, and the fixing of rates 


| and charges; Interstate and Foreign Com- 
} merce. 


S. 4460. Mr. Brookhart, to authorize the 
Interstate Commerce Commission to ac- 
quire a coast to coast railroad system, to 
provide for the operation of such system, 
and for other purposes; Interstate Com- 
merce, 





Changes in Status of Bills 





Title 5—Executive Depart- 
ments and Government Offi- 


cers and Employes 

H. R. 13506. Fixing the salaries of the 
Commissioner and Assistant Commissioner 
of Indian Affairs. Reported to House May 
14. 

H. R. 6518. To amend the salary rates 
contained in the compensation schedules of 
the Act of March 4, 19238, entitled “An Act 
to provide for the classification of civilian 
positions within the District of Columbia 
and in the field services.” Passed House 
May 7. Reported to Senate, 
May 15. 


Title 15— Commerce and 
Trade 


H. R. To divest goods made by 
convict labor of their interstate character 
in certain cases. Passed House May 15. 


Title 21—Foods and Drugs 

5, R. 13645. To establish two United 
States Narcotic Farms. Reported to House 
May 14. 


Title 22—Foreign Relations 


and Intercourse 

S. J. Res. 136. Joint resolution for the 
termination of the alleged treaty between 
the United States and Haiti. Reported to 
SenatagMay 15. 
Tithe 23—Highways 

§. 1841. To amend act finding Federal 
aid to States in building rural post roads. 
Passed Sehate March 2. Passed House 
amended May 12. 
amendment May 15. 


Title 25—Indians 

H. R. 13711. To amend section 4 and an 
act extending the period of restrictions in 
lands of certain members of the Five Civil- 
ized Tribes. Reported to House May 14. 


Title 28—Judicial Code and 
Judiciary 


S. 3988. Relating to the district court of 
the Canal Zone. Reported to Senate May 14. 


7229, 


President Approves 
« Nineteen Measures 


Appropriation Bill for Legisla- 
tive Branch Included 





President Coolidge has approved the 
following bilis: 

S. 3740, An act for the control of floods 
on the Mississippi River and its tributaries, 
and for other purposes. 

HW. R. 1529, An act for 
heirs of John Eimer. 





the relief of the 


An act for the relief of 


Fi 





. R, 3442. An act for the relief of Clif- 


ford J. Sanghove. 





H. R. 3936, An act for the relief of M. 
M. Edwards 

H. R. 4 An act for the relief of 
John M.S y. 

mn. BR. 6 . An act for the relief of 
Mary FE. O’Connor. 

H. R. 7061, An act for the relief of 
‘William V. Tynes. 

Il R. see@8. An act for the relief of 
Charles R. Wareham. 

H, 10276. An act providing for sundry 
matt’ affecting the naval service. 

“To Cancel Railroad Notes. 


@i R. 11245, An act to cancel certain 


amended 


Senate accepts House | 








| pneumatic-tube 





S. 4441. To amend the laws relating to 
assessment and collection of taxes in the 
District of Columbia. Reported to Senate 
May 15. 
S. 3844. 
cial 


Amending the fraternal benefi- 
association law for the District of 


Columbia as to payment of death benefits. | 


Reported to Senate May 15. 

S. 3694. Regulating juvenile insurance 
fraternal beneficial associations in the 

District of Columbia. Reported to Senate 

May 15. 
S. 1965. 


by 


To authorize the appointment 


of a district judge for the northern district | 


of Mississippi. Reported to Senate May 15. 
S. 1976. For the appointment of an addi- 

tional circuit judge for the second judicial 

circuit. Reported to Senate May 15. 

S. 4127. To provide for the appointment 
of an additional justice of the Supreme 
Court of the District of Columbia. Re- 
ported to Senate May 15. 

Title 33—Navigation and Navi- 
gable Waters 

The following bridge bills 


were vé- 


| ported to the Senate May 14: 


S. 4344, 4345, 4353, 4357, 4401, 4405, 4381. 

H. R. 13708. Authorizing the disposal of a 
certain lighthouse reservation and to ac- 
quire land for lighthouse purposes. Re- 
ported to House May 14. 

Bridge bill passed by Senate and House 
on May 15: 

S. 4405. 


Title 39—tThe Postal Service 


S. 1679. Amending the act of Feb. 28, 
1925, reclassifying the salaries of post- 
masters. Reported to Senate May 14. 


Title 43—Public Lands 


S. 4124. For notice to owners of lands 
assessed for benefits by condemnation 
juries in the District of Columbia. Passed 
Senate May 10. Reported to House May 14. 


notes of the Panama Railroad Company 
held by the Treasurer of the United States, 

H. R. 12875, An act making appropria- 
tions for the Legislative Branch of the 
Government for the fiscal year ending June 
30, 1929, and for other purposes. 


H, R. 5981, An act for the relief of 
Clarence Cleghorn, 

H. R. 3372, An act for the relief of 
George M. Browder and F. N. Browder. 

H. R. 4229, An act for the relief of 


Jennie Wyant and others, 

H. R. 7475, An act to provide for the 
removal of the Confederate monument and 
tablets from Greenlawn Cemetery to Gar- 
field Park. 


Provisions For Pensions. 


H. R. 6856, An act relating to the pay- 
ment or delivery by banks or other per- 
sons or institutions in the District of 


Columbia of deposits of money and prop- 
erty held in the names of two or more per- 
sons, and for other purposes. 

H. 13171, An act authorizing the 
Secretary of the Treasury to accept a 
franchise from the government of the city 
of New York to change the routing of the 
service between the cus- 
tomhouse and the present appraisers’ 
stores building, and for other purposes. 





H. R. 10141, An act granting pensions 
and increese of pensions to certain | 
soldiers and sailors of the Regular Army ; 
and Navy. and so _ forth, and certain 


soldiers and sailors of wars ther than the 
Civil War, and to widows of such soldiers 
and sailors, 
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Topical Survey of the Government 








HIS vast organization has 

never been studied in detail 
as one piece of administrative 
mechanism. No comprehensive 
effort has been made to list its 
multifarious activities, or to 
group them in such a way as to 
present a clear picture of what 
the Government is doing. 

—WILLIAM H. TAFT, 


President of the United States, 
1909-1913. 





System of National Forests in East andi South 
Built Up Through Program of Land Purchases 


Fifth Article—National Forests of the East and Soxuath, 


In these articles presenting a Topical Sur- 
vey of the Government are shown the practi- 
cal contacts of the various bureaus and divi- 
sions. Groups of articles have been published 
ander the following topics: Public Health, 
Foreign Relations, Education, Finance, Con- 
servation, Industry, Transportation, Taxation, 
Social Welfare, Trade Practices, Science, Ship- 
ping, Foreign Trade, Arts, Public Utilities, 
Communications, National Defense, Law En- 
forcement, Labor, Statistical Research, Insu- 
lar and Indian Affairs, Aeronautics, Agrieul- 
ture, Fisheries, Mines and Minerals, Weather, 
Public Lands and Reclamation, Publications 
and Records, Practices and Standards, Chemi- 
and Mapping. 
The present group deals with Forestry. 


By Evan W. Kelley, 


District Forester, Forest Service. 


cal Research, and Surveying 


ORMING a part of our 160,000,000-acre system 
of national forests, those of the East and South 
embrace the major portion of the White Moun- 
tains in New Hampshire, extend slightly into 

Maine, dot the foothills of the Alleghenies in western 
Pennsylvania, cap the summits of the Appalachians 
from Virginia to Georgia and reach down into the piney 


‘woods of Florida and Alabama. 


kansas, they include the Ouachita Mountains in_ the 
pine belt of that State and the ‘‘Land of the White Oak” 


in the Ozarks. 


In 1911, the Weeks Law launched the Federal Gov- 
ernment in its program of forest land purchase on the 
mountain watersheds of navigable eastern streams, 
primarily as a measure toward stream flow regulation. 





HE people of the United States 
are not jealous of the amount 
their Government costs, if they are 
sure they get what they need and 
desire for the outlay, that the 
money is being spent for objects 
which they approve, and that it is 
being applied with good business 

sense and management. 

—WOODROW WILSON, 

President of the United States, 
1913-1921. 





Topic 32—Forestry 


tawhatchee 
and Ozark, 
add a more 


sor): 


Haleyville, Ala. 


ern North Carolina 
Tenn. 


: Monongahela: West Virginia and Virginia; E£1kins, 


W. Va. 


Natural Bridge 
burg, Va. 


Pisgah (inc 
Asheville, 


burg, Va. 


Westward into Ar- 


Unaka: 


White Mountain: 
conia, N. 


Agriculture. 


Within a few years the areas thus acquired and the 


program of further purchase made necessary the or- 
ganization of the seventh national forest district, or 
Eastern District, as it is now known, with the District 
Forester and staff located at Washington. 

* * 


HE Clarke-McNary Law of 1924 broadened the scope 
of the lands acquisition work to include not only 
lands directly affecting the flow of our navigable rivers, 
but other lands on the watersheds of such rivers chiefly 
This legislation 
made possible the administration, as national forests, 
of considerable areas within military reservations, areas 
which, though not needed for immediate military pur- 
poses, are retained in Federal ownership as part and 
parcel of War Department measures for future national 


valuable for timber production. 


defense. 


The Jackson National Forest, near Columbia, S. C.; 
Ala.; the Knox, 
Frankfort, Ky.; the Dix, in New Jersey; the Lee, in 
Virginia; and the Tobyhanna, in Pennsylvania, are the 
national forests of this type within the Eastern Dis- 
Each, while a national forest in its own right, 


the McClellan, near Anniston, 


trict. 


also fully determined by 


praisers, who make 


Purchase units 
11,000,000 acres and 


less be brought eventually imto public ownership- 
islation is now before Congress which contemplates a 
material expansion of the purchase program during the 
coming five years in the Lake States and in the pine 
belt of the South. In both these regions there a2e vast 
areas of cut-over land, idle znd largely unproductive, 
which should be at work producing wood for the mation. 


near 


is administered as a part of one of the older and larger 


forest units in the interest of economy and overhead. 
~ 7 ~ 


N 
D, 


2,500 acres to this district. 


far-off Porto Rico, one small tropical forest adds 
In Florida, the Choc- 


In the next 


forests. 


Government, grouping related activyi- 
ties, is a Work which will enable our 
citizens to wanderstand and use the 
fine facilities; the Congress provides 
for them. 
useful to schools, colleges, business 
and professions here and abroad. 





and Ocala, and 
largely set apart from the public domnain, 
imposing area of 1,326,000 acres. 


Ten entirely new national forests have resulted from 
the land purchase program as accomplished to date. 
These are listed below (the list gives the name of the 
forest, its location, and headquarters of forest su pervi- 


Alabama (includes McClellan): Northern Alabama; 


Allegheny (includes Dix zamd Tobyhanna): 
western Pennsylvania; Warren, 


Cherokee (includes Knox) = 


Nantahala: North Carolina, 
northern Georgia; Franklin, Nv. 


ludes Jackson) = Western North Carolina; 


Shenandoah: Virginia and 


_ Southwestern Virgzinia and eastern 
nessee; Bristol, Tenn. 


The units within military 
under joint regulations of the Departments of War and 


HE work of building this 
is by no means complete. 
purchased since the passage Of the Weeks Law im 1911 
have totaled $12,600,000. 
years, With annual appropriations of $1,000,000, 
purchased national forests @S a whole have grown at 
the rate Of about 200,000 acres each year, the awerage 
purchase cost per acre beimg slightly under S$5- 
value of “every tract considered for purchase 


issue of May 17, Mr. 
water supply and fire ravages in the natiorzal 





AKING a daily topical surwey of 
all the bureaus of the National 


Such a survey wall be 


—CALVIN COOLIDGE, 
President of the United States, 
1923— 





in Arkansas, the Ouachita 


North- 
Pa. 


Eastern Tennessee, ~west- 
and northern Georgia; Knoxville, 


South Carolina, and 


. 


(includes Lee): Virginia; Luynch- 


Wrest Virginia; Harvison- 
Ten- 
New Hammpshire and Maine; La- 
reservations are Managed 


* * ad 


chain of national forests 
Appropriations for land 


several 
these 


During the past 


The 
is care- 
acorps of trained forest lamd ap- 
detailed examination of both the 


land and the forest growth it bears. 


already — established contaiz over 
a majority ofthis area will doubt- 
Leg- 


article, £0 be published in fhe 
Kelley, will disezss 


Copyright, 1928, by The United States Daily Publishing Corporation 








The foreign trade of the United States 
fell off in April, according to preliminary 
figures issued May 15 by the Department 
of Commerce. 

The outward flow of gold from the 


Total values of exports and imports of the United States (preliminary 
1928, corrected to May 14, 1928, in thousands of dollars) : 


Merchandise. 
Exports 
imports 





Excess of exports 

Gold. 
exports 
Imports 





Excess of exports 

Excess of importS .....eseeeeeee 
Silver. 

Exports .. 

Imports 


Excess of exports 





Army Orders 





Capt. Joseph J. Canella, I, order of 
March 20 revoked and ordered to Richmond, 
Ky. 

Lieut. Col. William S. Browning, F. A., 
from Harvard University, to Camp Knox, 
Ky. 

Second Lieut. Clinton J. Harrold, C., pro- 
moted to First Lieut. 

Capt. William D. Alexander, F, A., pro- 
moted to Maj. 

Maj. Phillip H. Worcester, C. A. C., pro- 
moted to Lieut. Col. 

First Lieut. Edward G. Gowen, C. A. C., 
promoted to Capt. 

Lieut. Col. Frederick S. Young, I., pro- 


moted to Col. 
Lieut. Col. Thomas S. Moorman, I., pro- 
moted to Col. 


Maj.'Geo. V. Strong, I. to Lieut. Col. 

Capt. Sereno E. Brett, I, promoted to 
Maj. 

First Lieut. Timothy Sapia-Bosch, pro- 
moted to Capt. 

Second Lieut. Ralph C. Bing, I.,  pro- 
moted to. First Lieut. 

Staff Sgt. Richard Brown, 25th I., upon 
retired list at Camp Stephen D. Little, 
Ariz., and sent to his home. 

First Lieut. Edgar E. Glenn, A. C., from 
Atlanta, Ga., to Muskogee, Okla. 

First Lieut. Alexander George. C., from 
Fort Monmouth, N. J., to Brooklyn, N. Y. 

Col. William M. Connell, C., Col. Eugene 


J. Cramer, V. C.; Lieut. Col. Kenyon A. 
Joyce, C.; Maj. Charles E, MacDonald, M. 


'American Foreign Trade Declines in A pril, 
Outward Flow of Gold and Silver Contimues 


Value of Exports Reduced $ 52,000,000 and of Imports 
$35,000,000 Under Returns for March. 


April April April April 
1928 1927 1928 1927 
368,000 1,570,984 1,616,187 | 
345,000 1,414,407 1,421,782 
23,000 39,641 156,577 194,405 
96,469 271,897 | 
5,319 61,007 9 | 
91,150 ; 210,890 
et aeSaesaseie 11,911 87,028 
6,587 6.824 28,163 
4,887 3.815 : 5 
1,700 3,009" 7,178 9,399 
RS 


| 
| 


| C., relieved from further duty 


| service with 





United States continued in April, when 
exports of both gold and silver amounted 
to $96,469,000 as compared with $97,- 
536,000 in March, The full text of the 
tabulated statement follows: 


fizures for 


Four Months Ending 

















C.; Maj. Jacob C. Bowman, M. C., to meet 
as an Army retiring board at Fort Bliss, 


Texas. Maj. Arthur H, Wilson, C.,, re- , 
corder to board. 

Maj. Frederick S, Wright, M. C., and 
Maj. Michael A. Dailey, M. C.. as medical 


examiners before Army retiring board to 
meet at Fort Bliss, Texas. 
Maj. Roswell John Clann, from: Hartford, 
Conn., to Springfield Armory, Mass. 
Capt. William Aquinas Dower, from Hart- 
ford, Conn., to Springfield Armory, Mass. 
Capt. Edward Lawrence, from _ Water: 
bury, Conn., to Springfield Armory. Mass. 
First Lieut. Harry Parker, from Meriden, 
Conn., to Springfield Armory, Mass. 
Capt. Oscar Evans Abrams, from Spring- 
field, Mass., to Springfield Armory, Mass, 





Capt. Horace Edward Norman, from 
Springfield, Mass., to Springfield Armory, 
Mass. 

Capt. Wallace E, Hackett, I-, granted 


leave of absence, 

Second Lieut. Jesse B. Stowe, A. R., from 
Fort Sheridan, Ill, to Fitzsimoms General 
Hospital, Denver, Col. 


Capt. Paul W. Warren, 1, gramted leave 
of absence. 


First Lieut. Francis W. Crary, A. C. (F. 
A.), Fort Sam Houston, Texas, to Fort 
Bragg, N. C. 

Maj. Robert G. Powell relieved from 


366th F.C. Regiment. 
Capt. Clark Kittrell, E. C., relieved from 
duty with 695th E. C. Aux. Battalion, 
First William W. Bessel], jr, E 
with 44st 


Lieut. 


E. C. Aux. Battalion. 
Capt. Merrifield G, Martling, 


E. C., re 





Consolidation of Activities 


In Alaska Is Opposed 


Consolidation of police and law en- 
forcement agencies of the Federal Gov- 
ernment in Alaska is not regarded as 
feasible by the Secretary of the Inte- 
rior, Hexhbert Work, according to a re- 
port submnitted to Congress, May 14, by 
Mr. Work, showing the activities 
and expenses in Alaska Of the Depart- 





ments of Interior, Agricultural, Com- 
merce, Justice and the Treasury. 
The WDepariment of Justice, the re- 


port im the fiscal 1927, 
006.02 in Alaska; the Department of 
Agriculture,+ $45,817.23; | the Depart- 
ment Of Commerce, $200,157.21; the 
Department of the Treasury, $19,- 
77.80. 

Because of the nature of the partic- 
ular work done by each De partment, the 
report states, it does mot appear that 
a consolidation into a Single force 
would be conductive to better law en- 
forcement or the public interest. 


INavy Orders 








Comdr. Lewis D, Causey, det. Nay. Torp. 
Sta., Newport, R. 1; to ©@ommand Subm. 
Div. 19. 

Lieut. Comdr. James P. Brown, uncom- 


pleted portion ors, Feb. 17. 
Authorized report Comdt., 
for physical exam. 

Lieut. Comdr, Edwain T. 
Ss. S. Cuyama; to Univer of 


1928, revoked. 
Ast Nav. Dist. 


Short, det. U. 
California, 


Lieut. John M. Hoskins. esp. ors, Apr. 
24, 1928. modified. Carry owt remainder ors. 
Lieut. (j. g.) Anthony HR. Brady, det. 


Ith Navy. Dist: to temp. 
Sta., Pemsacola, Fla, 

Lieut. (j. g.) Walter S. Ginn, det. U. 
S. Lamson; to U.S. S. Vestal. 


duty Nav, Air 


Ss. 


Lieut. (j. g.) Myron S. Teller, det. VO. 
Sqd. 2B. Aircraft Sqds., Battle Fit. to 
VO. Sqd. 35, 

Lieut. (j. g.) Murray J. Taichenor, det. U. 
S. S. Arizona; to temp. duty Navy Rifle 


Team, Wakefield, Mass. 

Ens. E{dwin R. Van Sickle, det. U.S. S. 
Raleigh; to temp. duty Navy Rifle Team, 
Wakefield, Mass. 


Lieut. Philip A. Haas (S- C.), ors, May 
1, 1928, revoked; to comtiraue duty Navy 
Yard, Pear! Harbor, T. H. 


Lieut. David W. Mitchell (S. (.), det. 
Harvard University, Cambridge, Mass.; to 
St. Thomas, Virgin Islands. 

Lieut- William R. Ryan CS. C.), det, Nav. 
Sta., St. Thomas, Virgin Islands; to Ree. 
Bks., Hf anton Rds., Va. 

Ens. John R. Waterman, det, 
Academy; to U.S. S. Leximgton, 


Naval 


lieved from further duty weith 442nd E. C. 
Aux. Battalion. 

Second Lieut. George Ferry Stowell, A. 
C. R.. order of July 1, 29927, is revoked. 
Ordered from Langley Field, Va, to Hast- 
ings, Mich, 


spent $208,- | 


ee 
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New Books 


Received by 


Library of Congress 





List supplied daily by the Library of Congress. 


eign languages, official documents 


Library of Congress card murmber is at end 


Fiction, books in for- 
and children’s books are excluded. 
of last line. 





Bankers trust company, New York. Twenty- 
five years of Bankers trust company; a 
brief history of the company with 
graphs and other data connected with 
its growth, 1903-1928. 0 p, illus. N. Y., 
1928. 28-10194 


Becker, Ernest Oscar. Essentials of Span- 


| 





ish grammar; a review handbook with 
exercises, . 103 p. New Orleans, 
1927. 28-9614 
Bible. 0. T. Job. Emglish. The Book of 
Job, the eighteenth book of the Old 
Testament, with the twenty-two engrav- 
ings of William Blake. 66 p. N. Y., 


28-101 87 
Teaching the 
(East Tennes- 


Holt, 1927. 


Bible, Willis Beeler. 
use of the dictionary. 
see state teachers college. Bulletin, new 
ser., November, 1927, vol. xvii, no. 3.) 
32 p. Johnson City, Tenn, Tennessee 
State teachers college. 1928,  28-27062 
Brahan, John Edgar. The care and main- 
tenance of steam plamt; a practcial man- 
ual for steam plant engineers, by . 
with a foreword by C. E., Stromeyer . 
176 p. illu. N. ¥ Pitman, 1927. 
27-27987 
The United States 


Brighan, Albert Perry- 
of Ancrica, studies im physical, regional, 
industrial, and human_ geography. 308 
Pp. illus. London, University of London 
press, 1927. 28-10199 

Dept. of printed books. 

Greek printing types 1460-1927, fae- 

Similes from an exhibition of books il- 

lustrating the development of Greek 

Printing shown in the British museum 


1927, with an historical introduction by 
Victor Scholderer. 21 p. Londoy, By 
order of the Trustees, 1927, 27-27998 


Buckley, Eric Rede. Monsieur Charles; the 
tragedy of the true dauphin (Louis xvii 
of France). 224 p. London, H. F. & G. 
W itherby, 1927. 28-28008 

Cable, Mildred. Through Jade gate and 
Central Asia; an account of journeys 
im Kansu, Turkestan and the Gobi Desert. 
by and Francesca French; with an 
introduction by Rev. John Stuart Holden. 
304 p. London, Constable, 1927. 28-10213 

Cangardel, Henri. La marine march- 


ande francaise et la gruerre. (Car- 
negie endowment for international peace. 
Division of economics and history. His- 


torie economique & sociale de la guerre 
mondiale. Serie francaise. La guerre et 
la marine marchande francaise.) 197 p. 
New Haven, Yale university press, 1927. 

28-10195 


Carter, David Wendel. . Carter of 
Tennessee, including the Taylors; de- 
scendants of Colonel John Carter of 


Tennessee, by Pamphlet ed. ‘ 
31 yp. Chattanooga, Tenn,, The Lookout 
publishing company. 1927. 28-10197 

Coe, Samuel Gwynn. The mission of Will- 
iam Carmichael to Spain. (Thesis (Ph. 
D.)—Johns Hopkins university, 1926. 
Published also as Johns Hopkins univer- 
Sity studies in historical and political 
science, ser, xlvi, MO. 1.) 116 p. Balti- 
more, 1928. 28-10198 

Cross, Ira Brown. Fimancing an empire; 
history of banking in California. 4 v. 
Chicago, San Francisco, The S. J. Clarke 


Laws, Gertrude. Parent-child relations hips; 
a study of the attitudes and practices of 
parents concerning social adjustment of 


children (Thesis (Ph. D.)\—Columbia 
university, 1927. Published also as 
Teachers college, Columbia university, 
Contributions to education, no. 283). 57 
p. N. Y., Teachers college, Columbia 
university, 1927. 28-10198 


Lemercier, Louis Jean Nepomucene. we 
Christophe Colomb; comedic historiqué 
en trois actes Et en vers, par . edited 
with introduction, notes and vocabulary, 
by Charles Grimm, (The Century mode 
ern language series.) 114 p, . se 
Century, 1928. 28-9613 

Lokensgaard, Knute Olson. Outlines of the 
catechism as # guide for Sunday school 
teachers, by . (Rev. ed.) 75 p. 
Minneapolis, Mimnn., Printed by Augsburg 
publishing house, 1928. 28-10201 


Longacre, Charles: §, The church in polie 
tics, 128 p. illus. Wash, D. C Review 
and herald publishing assoc., 1927. 

28-3084 

Maude, Cyril. Behind the scenes’ with 
Cyril Maude, by himself. 831 p. Lon- 
don, Murray, 1927. 28-10207 


Montaigne, Michel Eyquem de. The essays 
of Montaigne, translated by E. J. Terech- 
mann, With am _ introduction by the Rt, 
Hon. J. M. Robertson. ... 2 v. ILondon, 
Oxford university press, 1927, 28-26079 

Moss, Kenneth ‘Neville. Gases, dust and 
heat in mines. By With frontis- 
piece and 86 other illustrations. (Griffin's 
scientific text-books.) 233 p. illus. 1927, 

28-10192 


Narayanaswami Tyer, R. The subject-noted 


index of cases overruled, followed. etc. 
vol. I. Mylapore, Madras, The Madras 
law journal office, 1927. 28-1386 
Nevill, Ralph Hlemry. Days and nights in 
Montmartre amd the Latin quarter. 320 
p. London, HY. Jenkins, limited. 1927. 
28-10210 

Ossendowski, Feerdynand Antoni. The 
breath of the desert; the account of a 


journey througth Algeria and Tunisia, by 


English text by Lewis Stanton 
Palen, 279 p. 40 plates. London. Allen, 
1927. 28-10215 
Podell, David EL. Patent pools amd the 
anti-trust laws, by and Ben jamin 
S. Kirsh. 7 p. Chicago, 1927. 28-1388 
Ponsonby, Mary Elizabeth (Bulteel) lady. 


Mary Ponsonby; a memoir, some letters, 
and a journal, edited by her daughter 
Magdalen Pomsonby. 304 p. London, 
Murray, 1927. 28-10211 

Roehm, Alfred Tsaac. Laboratory manual 
for the Beziat French grammar, by .. . 
and Milton Luamning Shane. 71 p- illus. 
Richmond, Johnson publishing co... 1927. 

28-9616 

Senior, William. Naval history in the law 
courts; a selection of old maritime cases, 
by William Semior. 1144p. N, ¥., Long- 
mans, 1927. 28-1389 

Sevigne, Marie (@de Rabutin Chantal) mar- 
quise de. Letters of Madame de Sevigne 
to her daughter and her friends re 
selected, with an introductory essay, by 
Richard Aldington; with an appendix of 


publishing co., 1927. 28-10196 biographical amd _ historical information, 
Edinburgh. Extracts from the records of and an index. 2 v. london, Routledge, 
the burgh of Edinburgh, A. D. 1589 to 1927, \ 28-10208 
1603. 431 p. Edinburgh, Pub, for the | Shoemaker, Hemry Wharton. The origins 


Corporation of the city of Edinburgh by 


and language of 


central Pennsylvania 


Oliver and Boyd, 1927. 28-1021 7 witcheraft An address by - at 
Fizgis, Darrell. Recolections of the Irish meeting of the Woman’s study club, 
war. 308 p. London, E. Benn limited, Montgomery,  BPa., April 8, 1927, with 
1927. 98-10214 some witchcraft survivals collected by 


Foucdauet, Jehan. The life of Christ and 


Clinton County, Pa, school children. 23 


FLis Mother according to Jean Fouquet p. Reading, Pa., Reading eagle press, 
€ 1452); edited, with an introduction and s 1927. a 28-3085 
mates “ the ieee zations, by Florence — iy conten iit. —_ 
eywoot ith twenty-four repro- 7 action. vc p. illus. Iton, 
qluctions in colour £ rom the original il hte iene ee ee 28-10190 
ua minations, : i. ondon, N ° i} ° S treas i 
1927. » aes aan American republic. By Franklin. Steiner 
Gogh, ieee vam The letters of Vincent ot : me egg Fg American ration- 
van Gogh to is brother, 1872-4886; st associa 1, Iver, 28-3275 
with a memoir by his sister-in-law, J- a - Rogers, Constructive 
van Gogh-Bonger. | Sse iki aoe i. see schools. 141 p. N. Y, 
on, Houghton, 1927. 28-10185 an, Lass. 28-9612 
Griliparzer, Franz... Weh Ping Weigall, Arthur Edward Pearse ah 
lugt! yy ie Seat aufzugen, von 5 ips Levee hae reese. 286 
- -> edited wi introduction, notes At sae ’ er, 1927. 2S-10216 
and vocabulary by Clair Hayden Bell. Wilson, John Dower, ed. The poetry of the 


€ Oxford German series.) 201 p. N. Y¥-.. 
Oxford university Press, 1928. 28-9615 
Jeanneret-Gris Charles Edouard. Towards 
a new architecture, by Corbusier (pseud. } 


translated from the 18th French ed., 
With an introduction by Frederick 
Ectchells. 289 p. illus. N.Y, Payson & 
Clarke, 1927. 28-10186 
Kellett, Ernest Edward. The story of 
myths, for the use Of students in train- 
img colleges, and others. 275 p. Lon- 
don, K. Paul, 1927. 28-10203 
Kimball, Dwight Delamd. Automatic tem- 


why and how. 27 p.- 
28-10189 


perature regulation, 
Chicago, 1928. 





Daily Decisions 
of the 


| Accounting Office 


The Comptrollea General of the 
Zinited States, as Head of the Gen- 
eral Accounting Office, must approve 
of all expenditures by Government 
agencies before seach expenditures 
Finally become closed transactions. 
Interpretation of the laws is neces- 
sary, therefore, 77 ‘many instances. 
The latest decisiovs with respect to 
expenditures made by the Comp- 
troller General follow: 

A-22581. (S.) Departments and establish- 
ments—Services between. The amount 
chargeable to the fumds of an establish- 
ment of the Government for services per- 
formed therefor by another establishment 
is limited to the additional expense actually 
incurred by reason of such service. 6 Comp. 
Gen. 81; id, 217. 

Under the authority of the provisions 
im the act of January 13, 1927, 44 Stat. 
962, and similar provisions, funds which 
are available for scientific and technical 
investigations may be transferred from 
other establishments to the Geological 
Survey for the purpose of carrying on such 
imvestigations withim the scope of its 
functions for such other establishments if 
the Gsological Survey is unable to perform 
such service within the limits of its ap- 
propriations. 

In otherwise proper cases in which the 
Geological Survey is able to perform such 
service within the limits of its appropria- 
tions, the service may be performed and 
the additional expense incurred paid, in the 
first instance, from the proper appropria- 
tion of the Geological Survey and reim- 
bursement claimed from funds of the 
establishment for which the service is 
rendered. 

A-22756. (S.) Reserve Officers’ Training 

Corps—Commutation of uniforms. The 
Wear Department appropriation act for the 
fiscal year 1928 having limited the com- 
muted value of uniforms for Reserve Offi- 
cers’ Training Corps students to not to ex- 
ceed $7.15 per year, am institution furnish- 
img training to such students which had 
Previously made refund to the Government 
for the unaccrued commuted value of umi- 
forms for students who had withdrawn 
from the institutiom in prior fiscal years, 
during which the Secretary of War was 
authorized by law to fix th commuted 
value of uniforms, may not be paid from 
1928 appropriations, any amount thus re- 
funded on account Of students who with- 
Graw from the institution and reentered 
training in the imstitution during fiscal 
year 1928, in excess of the amount fixed 
im the 1928 appropriation act, 
_ A-22868, Transportation—Post Office Rout- 
img Tables—Treasury Department. Con- 
tradictory statements whether “set up” 
“*Kknocked down.” 

Statements of comsignor and consignee 
accepted though differing.from statement 
+ Of inspector, 

‘ 








or 


age of Wordsworth. (The Cambridge an- 

thologies; gemeral editor: J. Dower Wil- 

son). 1 v. Cambridge, Eng, The Uni- 

Versity press, _ 1927. 28-10129 

Woolley, Regimald Maxwell. St. Hugh of 
Lincoln, by Beginald Maxwell Woolley 

214 p. illus. N.Y, Macmillan, 12927. 

28-~10202 





Government Books 
and Publications 


Documents described under this Freading 
are obtainable at prices stated from 
the Superizz tendent of Doczements 
Government Printing Office, Washing: 
ton, D. C. The Library of Congress 
card numbers are given, 


Civil Service Act and Rules, Statutes, 
Executive Orders and Regulations with 
Notes and Legal Decisions. Amended to 
March 1, 1928. Issued by the Ciwil Serv- 
ico Commission, Apply at the Commis- 

sion. 28-26319 

Parcel Post Convention between Austria 
and the Umited States. Apply at the 
Post Office WDepartment. ~ 28-26320 

Goose Raising. Farmers’ Bulletin No. 767, 
Dept. of Agriculture, Price, 5 cents. 

ae Agr. 28-650 

Christian and Missionary Alliance. Statis- 
tics, Denomimational History, Doctrine 
and Organization. Census of Rezgilious 
Bodies, 1926. Issued by the Bureau of 
the Census. Price, 5 cents. 28-26321 

The Alaska Railroad, Containing imformas 
tion concerming the Curry Resort, Mt. 
McKinley National Park and points of 
Interest alomg the line. Apply at the 

Department of the Interior, 
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PAGE TWELVE 


Radio Channels 
To Serve Press 


Of Nation Asked 


Assignment of Transoceanic | 
Wave Lengths to One Con- 
cern for General Use 
Is Debated. 


In the course of hearings on trans- 
oceanic radio waves conducted by the 
Federal Radio Commission’ May 14, the 
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| 


Commission received the applications of | 


the American Publishers’ Committee, the 
Pacific Communications Syndicate, the S. 
P 


Radio Company, the Tropical Radio | 


& Telegraph Company, and the Robert | 


Dollar Steamship Comipany. 


Each asked | 


for wave lengths with which to conduct | 


communications with foreign countries. 


Through its representative, Joseph FE. | 
Picrson. the press asked for three bands | 


of frequencies which, 
.2 per cent separation, 
33 channels on 


would make avail- 


zble which to carry its 


with the normal | 


own word traffic from foreign countries. | 
The bands sought were given by Mr. 
Pierson as: 1,455 te 7,550 kiloeycles ; 


7,536.5 to 7,717.5 kilocycles, and 15,570 
to 15,885 kilocycles. 
Service Offered All Papers. 

Twelve newspapers and press associa- 
tions were said by Mr. Pierson to com- 
pris e the press group, but he stated that 
it proposes to throw its circuits 7 to 
all press dispatches on an equal basis. 
The enterprise, he said, was not intended 
as a private venture, but would make the 
radio services availa ible to all on an equal 
basis. 

Differences of. opinion were expressed 
during the meeting by the attomey for 
the Radio Corporation of America, Col- 
onel Manton Davis, and representatives 
of the press group. 
tained that by 
dence and high efficiency, the trans- 
oceanic circuits should be assigned to a 
public service corporation offering the 
use of its facilities to all the public. 
Against the applications of cable inter- 
ests for radio waves, Colonel Davis had 


Colonel Davis main- | 
reason of historic prece- | 


previously argued that this would consti- | 


tute unfair competition to a corporation 
engaged purely in the radio business. 
This argument was answered by counsel 
for the Mackay Radio & Telegraph Com- 
pany, Charles Evans Hughes, Jr., who 
stated that the Mackay interests are in 
“earnest” in entering radio and have no 
thought of “throttling” competition of- 
fered to the cables by radio. 
Press Has Used Radio. 

Mr. Pierson characterized as “ridicu- 
lous” statements that the newspaper- 
owned station at Halifax, N. S., 


had | 


ever carried foreign propaganda, as sug- | 


gested by Colonel Davis. Historically, 
he said, the facts are that the New York 
Herald and the New York Times have 
long been in radio, the publisher of the 
latter having financed Signor Marconi’ 
first American radio venture. Mr. Pier- 


s | 


son took exception to the statements of | 


E. L. Briggs, 
department of the Radio Corporation of 
America, to the effect that its foreign 
critics are now “overloaded.” 

The Pacific Communication Syndicate 
sought wave lengths with which to set 
up communications with Honolulu 
Manila and later with the Far 
The S. P. Radio Company, 
unnamed New York 
ganized, its counsel, Ormsby McHarg, 
explained, to carry uninterrupted New 
York Stock Exchange quotations to for- 
eign countries. Neither of these com- 
panies has started operating as yet, it 
was stated. 

The Tropical Radio & Telegraph Com- 
pany, was represented by its manager, 
W. E. Brooks, of Boston, Mass. The 
Robert Dollar Steamship Company was 
represented by the manager of its radio 


East. 
backed by 
interests, Was or- 


representing the traffic | 


and ; 


department, E. J. Lesser, of San Fran- | 
cisco, Calif. Both showed that their | 


companies are already in the ship com- 
munications buisness, and they sought 


channels to retain their present busi- 
ness. 
The Tropical Company was said to | 


have an extensive shore radio system in 
Central America, and the Robert Dollar 
Company was said to have stations on 
78 ships of the Dollar and Admiral lines 
and to have received construction per- 
mits recently to build 20-kilowatt shore 
stations at New York, Los Angeles, San 
Francisco, Portland, 
lulu. 


Utilities Regulated 
In T hirty States 


Ce aReaies alt Caavento nce . 
quired for New Services 


[Contin ree : Page 6.) 
to Senatorial and Presidential campaigns 
since 1923, Do you know of any such 
contributions of any utility company or 
anybody connected with the company ? 

A. No, sir, I do not. 

Q. Do you know of the expenditure of 
any money by any utility company or 
any committee with which you have been 
associated for the purpose of buying or 
influencing or the support of any publi- 
cations of any kind, newspaper or maga- 
«ine? 

A. No. 

Q. Weil, there are certain magazines, 
are there not, Senator, which are known 
and recognized as 
serving sort or trade 
might call them? 

A. You refer to the electrical publi- 
cations or any of them—certainly there 
are. 

Q. Iam not familiar with the subject. 

A. The Electrical World is one that 
comes to my mind. 


trom 


journals, you 


Q Are there certain publications that 
fre supported by the companies in the 
electrical field? 

A. I do not think so. I do not know 


anything about it, 
they were supported. 
they are, 


I do not believe 
We frequently get requests to 


Seattle, and Hono- | 


utility publications | 








706) 


—f. 


Accouniting 


See Taxation and Banking-Finance 
headings. 


Aeronautics 


Bill to provide compensation ‘for dis- 
ability or death resulting froma injuries 
to certain employes engaged im_ inter- 
state or foreign air commerce is intro- 
duced by Representative La Guardia, 

Page 3, Col. 2 

Air mail service between Buffalo, 
N. Y., and Albany, N. Y., will become 
effective June 1, Postmaster General 
New states. 


° Page 1, Col. 4! 
Postoffice Department announces sale | 


in book form of Lindbergh air mail 


stamps. 
Page 2, Col. 4 


Agriculture 


Burtness bill to amend Grain Stand- 
ards Act to permit licensing and _ estab- 
lishment of laboratories for making de- 
terminations of protein in wheat and oil 
in flax is emdorsed on behalf of Ameri- 
can Farm Bureau Federation in testi- 
mony before. House Committee. 

Page 1, Col. 5 

Economist of Department of Agri- 
culture says 
United States probably will 
to keep pace with increase in 
tion until population reaches 
000,000. 


continue 


200,- 


Page 1, Col. 2) 
afloat | 


Domestic wheat in store and 
in United States at close of week end- 
ing May 12, lower than preceding week, 
Department of Commerce states. 

- Page 5, Col. 1 
from corn borer checked } 
in Europe by weather, climate and 
cultural practices, Department of 
Agricultural announces. 

Page 


is 


Damage 


5, Col. 5 


Importation of vegetables from Ber- | 


muda shows marked increase in April 


compared with corresponding month | 
last year. 
Page 5, Col. 4 | 
Weekly review of markets for agri- 
cultural products, 
Page 5, Col. 2 
. . 
Appropriations 
Supplementary estimates for inclu- | 
sion in the coming general deficiency 
bill submitted to the House by the 
Budget Bureau. 
Page 3, Col. 5 


Automotive Industry 


Representative Celler 


Department with favoritism in pur- 
chase of automobiles. 
Page 2, Col. 7 
Bankirz g-Finance 
Continuation of hearings before 


committee of House on Strong bill for 
the stabilization of the 


power of money and for other pur. | 


poses, 
: Page 1, Col. 7 
Daily statement of the Accounting 

Office. 


Page 11 | 


Foreign exchange rates at New York. 

; Page 7 

Daily statement of the United States 
Treasury. 


Page 7 
Changes in status of national banks. 
Page 7, Col. 4 


See Railroads. 


Books-Publicatioras 


New books received by the Library 
of Congress. 


Page 11 | 


Government books and publications. | 


Page ll 


Coal 


Denial is made before Senate Com- 
mittee investigating conditions in 
bituminous coal fields, on behalf of 


Pennsylvaina Railroad, that the rail- | 


road participated in organization of 
coal and iron police because of selfish 
interest in labor controversies. 
Page 6, Col. 5 
Freight rates on coal for New Eng- | 
land area modified as per par agraphs 
C and D, Supplemental Order No, 29, 
I. C, C. announces, 


Page 6G, Col 7 
CommerceTrade 


Bill regulating trading in 
made ready for Congressional action 
by Senate Committee on Agriculture 
and Forestry, concluding its work of 
present session, 


cotton | 


Page 5, Col. 7} 

Importation of vegetables from Ber- 

muda shows marked increase in April 

compared with corresponding month 
ast year. 

Page 5, Col. 4) 

New directory issued by Department | 

of Commerce lists 1,441 firms engaged | 


in exportation of leather manufac tured | 
goods, 










Page 5, Col. 2 





or other, 


help something 
| am not respomsible. 

Q. Is there a clause in the subpoena 
served upon you, Senator to produce cer- 
tain papers ? 
A. Yes, 


Personally I; 


Q. Item No. 3 called for in the sub- | 
poena, cen you_ produce that? 
Yes, sir, I think so, 
Q. 1 think there is only one thing | 


there. 
A. There is one thing which you asked | 


for that I cannot find, I will have to 
read that. 


Q. Yes, certainly, Please identify Ex- 


| hibit 930 for us. 
A. It seems to be an original letter by | 
the looks of the copy, Apparently a 


letter from Judge Davis, signed by Mt. 
Ralph B. Fagin, enclosing copy of let. | 
ter from Judge Parker to Mr. Fagin. 


| An enclosure of a carbon copy of a let- | 


| ter 


but I never supposed | 


marked  ** Confidential” 
“My dear Ralph,” 
Parker on the 


beginning, 
signed by Edwin B. 
stationery apparently of 


the Chamber of Commerce of the United 
States of America. 
Q. All vight, the next sheet. 
A. Carbon copy purporting to be a 
| copy of a telegram signed by Edwin B, 
Parker to Mr. Dwight B, Hurd, Palace | 


agricultural production of | 


popoula- | 


charges War \ 


purchasing | 


| not know 
time during the past year you attended | 











1928 


I ndexed by —— and Classifications : 


trade in 
first quar- 


and 
in 


Industrial products 
United States expanded 
ter of 1928. 


Page 1, Col. 2 
American foreign trade declines in 
April. 


Bill to divest prison-made products of 
interstate character passed by House. 
Page 1, Col. 3 


Con gress 


House Comniitce on Rules agrees to 
report special rule for consideration 
of the bill of Representative Fem, of 
Connecticut, for reapportionment of 
the Representatives in Congress. 

Page 1, Col. 

Representative Rathbone, 
before House Judiciary Committee to 
explain resolution for amendment to the 
Constitution, to limit and regulate con- 
tributions for political candidates. 


Senate Committee investigates ‘i- 
nancing of weekly political paper in in- 
vestigation of campaign e xpenditures. 

Page 2, Col. 2 

Resolution introduction in House to 

crate commission to arrange cere- 
Page 3, Col. 2 

Committee mectings of 

and the House for May 15. 


Page 3 





Bills and resolutions introduced in 
Congress. 
| Page 11 
Congress hour by hour. 
Page 3 
Changes in status of bills. 
Page 11 


Extracts from the proceedings of 
Congress will be found aereder related 
| headings elsewhere in this summary. 


| Construction 


Opposition to local interests con- 
tributiom toward cost of harbor im- 
provement at Fairport. Ohio, is ex- 
pressed by Representative Burton. 

Page 6, Col. 

House committee favors Sareprcvecent 

of Silver Lake Harbor, N 


Page 6, Col. 6 
Cotton 
Bill 


regulating trading in cotton 


| Page 5, Col. 7 
| Court Decisions 


See Special Index and Law Digest 
on Page 9. 


Customs 


Customs Court announces new ap- 
praisements fixing correct valuation 
of tariff affecting varied imports. 

Page 5, Col. ¢ 


District of Colauhin 


Compensation Bill for 
Columbia passed by Senate and the 
House, ready for President’s approval. 

Page 4, Col. 7 

Appropriation of $500,000 for chil- 
dren’s tuberculosis sanitorium in the 
District of Columbia is provided in bill 
introduced in House, 











Page 3, Col, 1 


| Edueation 


The chief of the Division of City 
Schools, Bureau of Education, W. S 
Deffenbaugh, discusses functions of city 
school boards in sixth of series of ar- 
ticles on ‘“‘City School Problems.” 

Page 2, Col. 4 

Bureau of Education announces that 
two-year training courses for teachers 
will be established by Alaska Agricul- 
| tural College and School of Mines. 
| . Page 2, (ol. 3 
| Course in safety education for school 


| teachers to be conducted at Teachers 
College, Columbia University. 
Page 2, Col. 3 
Forestry 


National Forests of the 
| South; article by E, W. 
Forest Service, 


East 


Susans 11, Col, 
Forei gn Affairs 


| . Great isi asks time to consult 
dominion before signing treaty of arbi- 

| tration with United States. 

| Page 3, Col. 6 


Gov? £ Topical Survey 


National Forests of the East and 


| South; article by E. W. Kelley of the 
| Forest Service. 


Page 1, Col 3 
Gov’t Personnel 


The President's Day at 
utive Office. 


the Exec- 

i ; Page 3 

President to consider merits bill to 
increase pay of Government clerks, 

\ Page 2, Col. 7 


Hotel, Sam Francisco, California. 

Q. The mext? 4 

A. It seems to be a carbon copy of a 
telegram to Mr. Lewis E. Pierson, Presi- 
dent of the United States Chamber of 
Commerce, Washington, D. C., signed by 


|D, B. Hurd. 


Mr. Healy: I return your subpoena. 
The statement has been made, and I do 
with what truth, that some- 


adinner to the Washington correspond- 
ents at one of the local clubs when there 
were present some 20 or 30 local cor- 
respondents; is that true? <A. It is not. 

Q. Was there any dinner given by you 
| at any time by any considerable num- 
| ber of Washington correspomdents? A. 
Never. 

Q. Was there any foundation whatever 
for that statement? 


a] 
| 


Page 11, Col. 3 | 


Ill, appears | 


Page 1, Col. 5 


the Senate | 


- Lumber 


made ready for Congressional action | 


| by Semate Committee on Agriculture | 
and Forestry, concluding its work of 
| present session, 





District of 


and | 
Kelley of the | 





President Coolidge approves 19 meas- 
ures. 
Page 11, Col. 1 


Highways 


Bill introduced in 
control of policing of military. 
near Washington, D. C., under Director 
of Public Buildings and Grounds. 

Page 3, 


Iradian Affairs 


Representative Howard, of Okla- 
homa, sponsors bill seeking an appro- 
priation of $109,746 for loyal Indians 
of Shawnee tribe, in compliance with 
treaty obligations. 


House to place 


Page 2, Col. 
Jurisdiction proposed for Court of 
Claims over claims of certain bands of 
Indians in Oregon. 


Page 4, Col. 7 
Inland Waterways | 


Opposition to local interests con- 
tribution toward cost of harbor im- | 
provement at Fairport, Ohio, is ex- 


pressed by Representative Burton. 
Page 6, Col. 5 
President Mississippi 


Control bill. 


Labor 


Bill to provide compensation for dis- 
ability or death resulting from injuries 


signs 


Page 1, Col. 1 


to certain employes engaged in inter- | 


state or foreign air commerce is intro- 

duced by Representative La Guar dia. 

Page 3, Col. 

Creation of Foreign Labor Service to 

supply information on labor and indus- 

try abroad is proposed in House bill. 

Page 3, Col. 

Review of employment situation 
manufactuing industries in April. 

Page 2, Col. 1 


9 


4 
in 


Leather 


New directory issued by Department 
of Commerce lists 1,441 firms engaged 
in exportation of leather manufactured 
goods. 

Page 5, Col. 2 


Supreme Court sustains State of 
Washington in its order compelling 
Sultan Railway & Lumber Co. to file 
data with Labor Bureau. (Sultan Rail- 
way and Lumber Co. v. Dept. of Labor 
and Industries of State of Washington.) 

Page 4, Col. 6 


M anufacturers 


Supreme Court finds three claims of | 
patent on starch glue to be invalid and 
not infringed. (Holland Furniture Co. 
v. Perkins Glue Co.) 

Page 4, Col. 1 


roads | 


Col, 1 | 


Flood | 


to provide $10,000,000 for Navy shore 

building program. & 

Page 3, Col. 1 
Orders issued to the personnel of the 

Department of War. 


Page 11 


Orders to personnel of the Depart- 
|} ment of the Navy. 
Page 11 


Paterats 


See Special Index 
on Page 9. 


Postal Service 


Air mail service between Buffalo, 
N. Y., and Albany, N. Y., will become 
effective June 1, 
New states. 


and Law Digest 


Postoffice Department announces sale 
in book form of Lindbergh air mail 


stamps. 
Page 2, Col. 


Public Lands 





4 


| Lands in Montana, Idaho and Wyom- 


| ing, aggregating 4,000 acres, have been 
opened to homestead entry, with former 
service men having preferential right, 
Department of Interior states, 

Page 3, Col. 3 


Public Health 


Experiments conducted by Dr. J. W. 
Schereschewsky, Surgeon of the Pub- 
| lic Health Service, in treatment of 
tumor reported to be successful. 

Page 12, Col. 7 

Appropriation of $500,000 for chil- 
| dren’s tuberculosis sanitorium in the 
District of Columbia is provided in bill 
introduced in House. 

Page 3, Col. 1 


Public Utilities 


Federal Trade Commission summons 
telegraph and telephone company offi- 
cials to tell of messages to and from 
Joint Committee of Public Utilities As- 


sociations. 
Page 2, Col. 5 
Counsel for joint committee explains 
opposition to Boulder Dam and:-Muscle 
Shoals legislation in investigation by 
Federal Trade Commission. 
Page 6, Col. 2 
House Committee votes to defer ac- 
tion on bill to regulate motor bus 
transportation, 
Page 3, Col. 2 


See Railroads and Shipping. 


Publishers 


Senate Committee investigates fi- 
nancing of weekly political paper in in- 
vestigation of campaign expenditures. 

Page 2, Col. 2 

Transoceanic radio channels asked to 





Minesand Minerals 


Senate Committee on Mines and Min- 
ing favorably reports resolution pro- 
posing reprints of report of Senate 
Commission on gold and silver in- 


quiry. 
Page 1, Col. 6 
Inquiry on salt freight rates in 


Southern territory ordered by I. C. . 
Page. 6, Col. 


M unicipal Gov't 


Supreme Court asserts jurisdiction to 
review municipal ordinances as State 
law by delegated authority; dissenting 
opinion by Justice Brandeis. (King 
Mfg. Co. v. City Council of Augusta.) 

Page 4, Col. 5 

Action of zoning authorities of Cam- 
bridge, Mass., held by Supreme Court 
to have come within ban of Fourteenth 
Amendment and cannot be sustained. 
(Nectow vy. City of Cambridge et al.) 

Page 4, Col. 5 


National Defense 


Bill for promotion of Lieut. Comdr. 
Edward Ellsberg, in recognition of 
meritorious service in the raising of 
the submarine “S-4,’’ is reported favor- 
ably by the House Committee on 
Naval Affairs, 


Page 3, Col. 6 

American Naval Mission to Peru will 
be augmented by an Army officer, Col- 
onel R.C, Moore, War Department an- 


nounces, 
Page 2, Col. 
Representative Celler charges War 
Department with favoritism in pur- 


9 


carry traffic for press of nation. 
Col. 1 


Page 12, 
Radio 


House bill introduced by Representa- 
tive White, Maine, would compel in- 
stallation of radio equipment on ships 
carrying 50 or more passengers or crew 


personnel, 
Page 6, Col. 


Transoceanic radio channels asked to 
carry traffic for press of nation. 
Page 12, Col. 1 


Railroads 
Denial is made before Senate Com- 
mittee imvestigating conditions in 


bituminous coal fields, on behalf of 
Pennsylvaina Railroad, that the rail- 
road participated in organization of 
coal and iron police because of selfish 
interest im labor controversies. 
Page 6, Col. 
Supreme Court sustains State of 
Washington in its order compelling 
Sultan Railway & Lumber Co. to file 
data with Labor Bureau. (Sultan Rail- 
way and Lumber Co. v. Dept. of Labor 
and Industries of State of Washington.) 
Page 4, Col. 6 
Clinton-Oklahoma Western Railroad 
authorized by Interstate Commerce 
Commission to issue $100,000 of capital 
stock for sale to defray expense of ex- 
tension of its lines, 


5 


Page 7, Col. 1 

Interstate Commerce Commission 

grants final valuation reports to Nel- 

son & Albermarle Railway and the San 

Antonio, Uvalde & Gulf Railroad, for 
rate making purposes. 

Page 7, Col. 1 





chase of automobiles. 
Page Col. 7 


Hotse adopts conference report on 


“s 


| appropriation bill for Navy, carrying 


—— 





| the Correspondents of trade papers ? 


total of $362,145,812 
Page 1, Col. 5 
House Committee approves bill pro- 
posing appointments of midshipmen by 

Vice President. 

- Page 2, Col. 4 
House Committee on Naval Affairs 
hears Naval officers in support of bill 


been organized and what their ideas 
were. 
Q. How many were present? A. I 


think 30 

Q. Do youknow who invited them? A, 
I think Mr. Wooten invited them. 

Q. Did you have anything to do with 


| the selection of names? 


A. Nothing whatever. 
tell you who was there. 

Q. He is the editor of some paper? 
A. No, he is the local correspondent of 
the Electrical World and naturally in 
very close touch with the utilities and 
a very warm.friend of mine and a very 
wonderful fellow. 

Q.. These were the general correspond- 
ents; they were not what might be called 
A. 
I think Mr. Wile was there and Mr. 
Carter Field—that is the type of cor- 
respondents who were there. 


I can not even 


Q. Did you address the meeting? A, 
I did. 
Q. On what subject. 


A. On the subject of the organization 


| of the Joint Committee, its purposes and 


A. The statement arose from the fact 
that Ma. Paul Wooten, the correspond- 
ent of the Electrical World, was kind | 
enough to invite me to a Juncheon and 
invited a number of Washington cor- 
respondents, and that was just about 
the time the Joint Committee was or- 
ganized. I was very glad of the oppor- 
tunity to tell them the Committee had 


objects. 
Q. What else? 
A. I told them 





about my connection | 


Hearings on constructive stations and 
trucking in lieu of lighterage in New 
York and vicinity, is postponed by I. 
Gr; 


Page 6, Col. 5 
Examiner for I. C. C. recommends 


finding that divisions claimed by rail- 
ways out of joint rail-barge-rail rates 
are unjust and unreasonable. 

Page 1, Col. 





_-— - ___________H 


what I hoped to do. 
witness Was excused.) 


the Joint Committee? 


tee, 


money did you pay the Governor? 


give the exact amounts. 
Q. No, 


yet. 
amount from the voucher? 


here to Washington. 
Q. When did he come here? 
A. Of 
the exact date. 
curred in January of this year. 
| been here, however, 
in December, 
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Postmaster General | : : } 
| transportation of explosives, i 


Page 1, Col. 4 | 











| 
| 
| 
2 





(Whereupon the | 


Stephen Davis was thereupon called as 
a witness on behalf of the Commission. 


By Mr. Healy: What is your title in 
A. I am director of the Joint Commit- 


Q. Instead of taking this matter up in 
more regular order the first thing I want 
to inquire of you about is regarding this 
| incident in connection with former Gov- 
ernor Scrugham, of Nevada, How much 


A. You have the vouchers. They would 


Mr. Grimshaw was going to 
get them for us, but I haven’t got them 


A. I wonder if I can state the exact 
The amount 
I paid him were his expenses coming on 


course the voucher would give 
I think that incident oc- 
He had 
before that, I think 
4 ] I can get these exact dates | 
with it, and what I planned to do and! by refreshing my memory, but I haven’t) board as I remember it of certain per. 







each 








Freight rates on coal for New Eng- 
land area modified as per paragraphs 
C and D, Supplemental Order No. 29, 
I, C, C. announces. { 

Page 6, Col. 7 | 

Interstate Commerce Commission | 
authorizes Atchison, Topeka & Santa | 
Fe Railway to suspend operation on | 
part of its line, 

Page 6, Col. 1 

Beaver, Meade and Englewood Rail- 
road seeks authority to issue bonds in |! 
the amount cf $20,000 a mile for new | 
construction, } 

Page 7, Col. 1 

Schedules on Waster Plates affecting | 
Central Freight Association territory j 
suspended until December 15 by I. C. C. 

Page 6, Col. 6 
I. C. C. amends regulations for 
Page 6, Col. 1 

Inquiry on salt freight rates in | 

Southern territory ordered by I. C. €. 
Page 6, Col. 5 
Bill introduced in Senate for Federal ! 
ownership of coast-to-coast railway. | 
Page 1, Col. 2 
Rate complaints filed with the I. C. € 
Page 6, Col. 7 | 


Science 


Burtness bill to amend Grain Stand- 
ards Act to permit licensing and estab- | 
lishment of laboratories for making de- | 
terminations of protein in wheat and oil | 
in flax is endorsed on behalf of Ameri- | 
can Farm Bureau Federation in testi- | 
mony before House Committee. 

Page 1, Col. 5 

The Smithsonian Institution an- 
nounces that search will be continued 
for traces of peoples who originated 
pueblo architecture. 

Page 1, Col. 4 

Hearing before Committee of House 
on bill to establish a national hydraulic 
laboratory. 


Shippin 


House bill introduced by Representa- 
tive White, Maine. would compel in- 
stallation of radio equipment on ships 
carrying 50 or more passengers or crew 


personnel. } 
Page 6, Col. | 
President Coolidge, it is stated, fee | 


Page 1, Col. 1 


that the Jones-White merchant marine | 
bill would be beneficial on the whole to 
American shippers. 
Page 6, Col. 4 | 
Examiner for I, C. C. recommends | 
finding that divisions claimed by rail- | 
ways out of joint rail-barge-rail rates | 
are unjust and unreasonable. i 
Page 1, Col. 7. | 
House debates bill to expand facil- 
ities of Federal barge line. | 
Page 8, Col. 2 | 

House committee age s improvement 
of Silver Lake Harbor, N. C. 
Page 6, Col. 6 


| 
Supreme Court | 
See Special Index and Law | 
on Page 9. 


Taxation 


Board of Tax Appeals rules that un- 
der community property law of.Texas, | 
funeral expenses are chargeable to in- 
dividual estate of decedent, and debt to 


Digest 


wife is payable in full from that estate. | 
(Esperson v. Com’r.) | 
Page 10, Col. 1 | 
Board of Tax Appeals holds that part 
of cost of inactive land should be in- | 
cluded in taxpayer’s invested capital. 
(Tindle et al. y. Com’r.) | 
Page 10, Col. 6 
Senate accepts amendment to tax | 
bill providing for revocation of present | 
tax on use of foreign boats. { 
Page 1, Col. | 
Viestaation of value of land in Flow. | 
ida creates tax problem. } 
Page 7, Col. 1 | 
Digest of revenue act relating to in- | 
heritance in force in Arkansas in _ 
Page 10, Col. | 

Decisions of the Board of Tax i~ 
peals, 


Page 10, Col. 
For complete summary of all tax Pa 
decisions see Page 10. 


Territories 


Bureau of Education announces that 
two-year training courses for teachers 
will be established by Alaska Agricul- 
tural College and School of Mines. 

Page 2 2, Col. 

Consolidation of activities in eae 

opposed. 


Page 11, Col. 5 


Representative Snell, chairman of | 
Rules Committee, announces that spe- 
cial rule has been granted for consid- 
eration of Boulder Dam bill in House 
before adjournment. 

Page 1, Col. 

Counsel for joint committee Bio A 
opposition to Boulder Dam and Muscle 
Shoals legislation in investigation by 
Federal Trade Commission. 

ee 6, Col. 








them exactly at the moment. 
he made two trips here. 

Q. At whose suggestion 
| two trips made? 

A. The first time I might say at no- 
body’s request. I think he came here in 
order to file his report as a member of 
the advisory board which had been set 
up by Secretary Work. He filed his re- 
port. That trip, I talked with him dur- 
ing that trip, if my recollection is cor- 
rect, and it was in January—anywhere 
perhaps a month after the time he had 
| been here and filed his report, 
me on the telephone from Reno, Nevada, 
suggesting he was coming on here again. 

Q. Did you talk regarding it? 


were these 


on, it was not, 


connection with the filing of a report ? 
A. Yes, sir. 
Q. The report on what subject? 


| had been set up by 
| year or 


Secretary Work 





River at Boulder Dam. There 


was 







Water Power | 


Anyway 


He called 


A. If you are inquiring whether it was 
at any suggestion of mine that he came 


Q. Now when he came here the first 
time as you call it you say it was in 


A. He was a member of a board which 
a 
more ago to report to him re- 
garding the development of the Colorado 
a 





Annual Cumulative Index 


Is issued, after March 4, at the conclusion of 


volume. 





Experiments 








This cumulates the 52 


Weekly Indexes. 
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COPY 


Method of Curing, 
Tumors Reporte 
To Be Successtu.. 


PRICE 5 CENTS 





Witl | 
Electric Oscillations on 


Mice and Fowl by Publié 


Made 


Health Service Surgeon. © 


Further experiments conducted by Dr 
J. W. Schereschewsky, Surgeon Unitec 
States Public Health Service, in tumo 
research and cure by means of high-fre 
quency electric oscillations upon mics 
and fowls bearing tumors, have show: 


i 
that “it is possible in a sufficient numbe 4} 
of instances to be significant to produce) | 
complete recession of the tumor and con #} 


sequently recovery of the tumor-bearing 


animal,” according to a paper preparec 
by Dr. Schereschewsky, made public 
May 15. The full text of the conclusior 


of Dr. Schereschewsky’s pap@follows:. | 
The conclusion seems justified that by% 


exposing transplantable tumors of tw 
strains (mouse sarcoma C. R. 180 anc 
the Rous fowl sarcoma) to the action o/ | 
an intense electrostatic field excited b) 
high-frequency oscillations of 68,000,00(¢ 
to 66,000,000 cycles per second, it is pos- 
sible in a sufficient number of instances 
to be significant, to produce complete re 
cession of the tumor and consequentgres 

covery of the tumor-bearing animal, . 


Method Has Limitations. 


The method, in its present state of 
development, has obvious limitations ir 
that it is confined to the treatment of 
subcutaneous growths which cam readily) 
be included between the plates of the 
treatment electrodes. Within these limi- 
tations, however, the action of the elec- 
trostatic field proved highly inimical to 
tumor growth and development, only 22, 
or 5.5 per cent, of 400 mice experi- 
mented with actually dying of tumor. 
With mice the problem was not so much 
the destruction of the tumor as to pre- 
serve the mouse free from intercurrent 
infections until complete recession and 
solid recovery had taken place. 

The impression was derived that mice 
which had undergone treatment were, 
for a time at least, more susceptible 
than normal mice to certain bacterial in- 
fections, which brought about many more 
deaths than did the tumors. The treat- 
ment, too, when a certain dosage was 
exceeded, was able of itself to cause 
death. Also the lack of experience as to 
correct dosage, proper insulation of elec- 
trodes and similar factors was responsi- 
ble for a considerable mortality which in 
future experiments it should be possible 
to avoid. 


No Previous Data Available. 


Since stable and efficient apparatu 
generating these high-frequency 


be 
for 
cur- § 


rents has been available to the labora- © 


torian only for about four years or s0, 
the action of these currents on living 
tissues has been but little investigated. 
Certainly, no previous data of practical 
value as to physiological action were 
available for guidance in the experiments 
here reported. 

Even now we are evidently only on the 
threshold of the possibilities for investi- 
gation. Much remains for study, particu- 
larly with respect to the changes 
wrought in living cells by the applica- 
tion, in this particular way, of these 
currents. Studies along these lines are 
now under way and will be made the 
subject of future report. 

The hypothesis that the frequency at 
which these currents are produced may 
have the specific quality of attacking cer- 
tain cells more than others is interest- 
ing and worthy of future experimenta- 
tion. Observations already collected sug- 
gest that this may be the case. The 
first paper published on the action of 
those currents, to which reference has 
been given, shows plainly that their ac- 
tion at all frequencies is not the same 
but that pronounced differences exist. 


Further Study Encouraged. 


In a small series of experiments a 
much higher frequency  (135,000,@00 , 
cycles per second) than the one usually 


employ ed proved to be without particu- ©} 


lar effect on the tumor cells of the mouse 
sarcoma, while a preliminary study of 
sections of treated tumors removed im- 
mediately after exposure shows that 
normal tissue cells surrounding the tu- 
mor seem to be less attacked by |? high- 
frequency currents than the tur cells 
themselves. : 

So far as the possible therapeutic ap- 
plication of this method and these cur- 
rents to human disease is concerned, a 
considerable period of observation and 
investigation is required before one 
would be justified in making such at- 
tempts, although one may hope that the 
results of animal experimentation fore- 
shadow, albeit though dimly at pres- 
ent, results which may well be of prac- 
tical utility. 

Finally, it may be said that the ree 
sults herewith reported distinctly en- 
courage further investigation and study. 
The hope is expressed, too, that others 
will investigate this field with its many 
seeming possibilities and thereby in- 
crease the likelihood of recording 
servations which may be susceptible 
practical application. 


f 


sons, 
time. 

Q. Did you discuss his report with 
him? 

A. After he had made it, yes. 

Q. After he delivered it to the Sec 
retary? 

A. Yes. 

Q. Well, I suppose the record will 
show when he delivered it to the Sec- 
retary? 

A. I have no doubt that is a fact. 
All I know at the time he talked with 
me, he told me he had made a report, 

Q. Did you ever discuss the matter be- 
fore with him, before that time? 

A. Do you mean the matter 
Colorado River? 

; Q. That is the matter of the Colorado 

River, 

A. Many, many times. 

Excerpts from transcript of testi. 

mony before the Federal Trade Come 

mission, April 26, in its inved®y 
tion of public utilities, will be COly 
tinued in the issue of May 1% ; 


who had been appointed at that 
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